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Summons 


istrict Court 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


Civil ACTION FILE No. 


7S Cyv. SOR 


GREATER NEW YORK HOSPITAL ASSOCIATION 
and PENINSULA HOSPITAL CENTER, on be- 
half of themselves and all other ‘ Z 
voluntary nonprofit hospitals which Junge Ne tzrer 
are members of GREATER NEW YORK HOSPITAL 

ASSOCIATION and which are reimbursed 

for Medicare services rendered to 

hospital patients under the Periodic 

Interim Payments Plan established in 1968, 


Plaintiffs SUMMONS 
v. 


DAVID MATTHEWS as Secretary of the 
UNITED STATES DEPARTMENT OF HEALTH, 
EDUCATION AND WELFARE, and JAMES B. 
CARDWELL, as United States Comuissioner 
of Social Security, 


Defendants 


To the above named Defendant 


You are hereby summoned and required to serve upon proskauer Rose Goetz & 


Mendelsohn 


plaintiffs ‘attorney , whose address is 300 Park Avenue, New York, New York 10022 


Oo 
sn answer to the complaint which is herewith served upon’ you, within 20 days after service of this 
,ummons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 


1inst you for the relief demanded in the complaint. 


are RAYONG. F Burs hard 
Clerk of Coust. 


a: eS ee 


Deputy Clerk. 


Date: November 21, 1975 ® [Seal of Court] 


NOTE:—This summons ic issued pursuant to Rule 4 of the Federal Rules of Civil Procedure 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREATER NEW YORK HOSPITAL ASSOCIATION 
and PENINSULA HOSPITAL CENTER, on be- 
half of themselves and all other : 
voluntary nonprofit hcspitals which 

are members of GREATER NEW YORK HOSPITAL : 
ASSOCIATION and which are reimbursed 

for Medicare services rendered to : 
hospital patients under the Periodic 
Interim Payments Plan established in CLASS ACTION 


1968, COMPLAINT 


Plaintiffs, 
- against - 


DAVID MATTHEWS as Secretary of the 


UNITED STATES DEPARTMINT OF HEALTH, : 
EDUCATION AND WELFARE, and JAMES B. 
CARDWELL, as United States Commissioner : 


of Social Security, 


Defendants. 


CLASS ACTION COMPLAINT 


Plaintiffs by their attorney, Proskauer Rc 
Goetz & Mendelsohn, for their comp?aint herein respectfully 


allege: 
I. PRELIMINARY STATEMENT 
Seen eae ONS, 


1. This is a class action for preliminary and 
permanent injunctive relief and a declaratory judgment 
brought by Greater New York Hospital Association (GNYHA) a 


nonprofit association, and Peninsula Hospital Center (Pen- 


on behalf of themselves and the Association's members which 
are voluntary hospitals in the greater New York area current- 


i 
insula) a voluntary teaching hospital and member of GNYHA, 
ly being reimbursed for services rendered to Medicare 


| 


Patients under the Periodic Interim Payments method estab- 
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lished in 1968. Under this method ("Old PIP") hospitals 
are paid for Medicare services approximately 3 days after 
they are rendered. The Clas: is comprised of those members 


of GNYHA which are being reimbursed under the Old PIP method. 


2. The defendants herein, the Secretary of Health, 


Education and Welfare (HEW), and the Commissioner of Social 


——— 


Security have promulgated a regulation (the “regulation"), 
40 F.R. 29815, which changes the Old PIP method so that 
instead of the present average three day lag existing bet- 
ween the delivery of services by these hospitals and payment 
therefor by HEW, there will be a three week lag ("New PIP 
method"). The regulation as originally published on July 16,, 


1975 required hospitals being paid under the Old PIP method 


to convert to New PIP by September 15, 1975. On September 26) 
1975, the HEW extended to May 31, 1976 the date by which 
the final conversion from Old PIP to New PIP was to be 
effected. The first step in the conversion will take place 
on December 1, 1975 when HEW will withhold from the Class 


the weekly payment then due under Old PIP. 


3. In October, 1975, the procedure by which the 


conversion from Old PIP to New PIP was to be accomplished 


of this intermediary letter is annexed hereto as Exhibit 1. 
Under this procedure, all hospitals being paid wnder Old 


was announced (Part A Intermediary Letter 75-58). A copy 
PIP will have their December 1 Medicare payments withheld 


and deductions will be taken from their subsequent payments | 


May 31, 1976. This procedure will permanently deprive these 


hospitals of over $12 million of cash flow on December 1, 


1975 and of over $35 million of cash flow by May 31, 1976. 


in amounts sufficient to institute the three week lag by | 
} 
ae | 


’ 


‘ 
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4. Defendants have no valid reason for requiring 


the conversion from Old PIP to New PIP a1d are doing so only 


for the purpose of decreasing HEW's Medicare reimbursement 
payments. The actions of defendants in promulgating the 
regulation and applying it to the Class are in violation of 
the Medicare Act, 42 USC §1395 et seq., the regulations en- 
acted pursuant thereto, the Administrative Procedure Act, 


5 U.S.C. §701 et seg. and the Fifth Amendment to the United 


States Constitution. 


JURISDICTION AND VENUE 


5. This action arises under the Medicare Act, 
42 USC §1395, et sey. the Administrative Procedure Act, 5 
U.S.C. §701 et seg. and the Fifth Amendment to the United 
States Constitution. Jurisdiction is vested in this Court 
under 28 "SC §1331; 28 USC §1361 and 28 USC §2201. The 
amount in controversy exceeds the sum of Ten “housand 


($10,000) Dollars exclusive of interest and costs. 


Venue lies in this District pursuant to 28 USC 


§1391. 


PLAINTIFFS 


reas ee on 8 eo eg ee ee ee PT ER SS RE! Se ee I re 


' 
' 
' 
| 


6. Plaintiff Greater New York Hospital Association: 


("GNYHA") is a non-profit unincorporated association having 
its principa place of business at 3 Fast 54 Street, New 
York, New York and organized for the purpose of providing 
administrative and legal assistance to voluntary and govern- 
ment hospitals Sn. the greater New York area (New York City 


and the Counties of Nassau, Suffolk and Westchester in the 


State of New York). GNYHA is comprised of voluntary non- 


St 
On re 8 ne reer re 
rn rr rr en ee 


. 
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profit hospitals, municipal hospitals and voluntary non- 


profit long-term care facilities in the greater New York 


o area. One of GNYHA's principal concerns is the financial 


viability of its members. Approximately fifty-six of its 
members are currently being reimbursed under the Old PIP : 

i 
method. Plaintiff Peninsula is a voluntary non-profit 


teaching hospital located in Far Rockaway, New York. Penin- 


! 
under the Old PIP method. 
DEFENDANTS | 
7. Defendant David Matthews or his predecessor in 
office was and still is the Secretary and/or Acting Secretary 


| 
of the United States Department of. Health, Education and 
Welfare and is sued in his official capacity. Defendant | 
James B. Cardwell or his predecessor in office was and still 
is the Commissioner and/or Acting Commissioner of Social 


! 
Security of the United States Department of Health, Education 


and Welfare and is sued in his official capacity. The 


Secretary of HEW and the Commissioner of Social Security | 
are responsible fer the administration of the Medicare pro- 

gram. Defendants are required to administer the Medicare | 
program in accordance with the Medicare Act and regulations, 


the United States Constitution and other applicable laws 


sula is a member of GNYHA and is being reimbur:ed by HEW 
and regulations. 


8. Plaintiffs are authorized to and do bring this 


! 
CLASS ACTION ALLEGATIONS 
action pursuant to Rule 23(b) (2) of the Federal Rules of 


' 
| 
Civil Procedure on behalf of themselves and all of the 
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Association's members who are presently being reimbursed 


under the Old PIP reimbursement method. The Class is so 
numerous that joinder of all members is impracticable. There 
are questions of law and fact common to the Class, including 
whether defendants’ proposed action is in violation of the 
Medicare Act and regulations, the Fifth Amendment of the 
United States Constitution and the Administrative Procedure 
Act. Plaintiffs' claims are typical of the claims of the 
Class. Piaintiffs will fairly and adequately protect the 
interests of the Class. Defendants have acted and refused 

to act on grounds generally applicable to the Class, thereby 
making appropriate final injunctive and declaratory relief 


with respect to the Class as a whole. 


STATEMEN? OF FAC’S 


9. In 1965, Congress enacted the Medicare Act, 
42 USC §1395 et seg. which established a health insurance 
program for persons age 65 and older. Under the terms of 
this law, hospitals and other providers are reimbursed for 
the reasonable cost of services rendered to individuals 
covered under the program. Hospital reimbursement is not 
calculated on the basis of individual bills to Medicare 
patients. Rather, total allowable hospital costs are aggre- 
gated on an annual basis and then by a sophisticated account- 
ing system the percentage of these costs which can be ascrib- 
ed to services rendered to Medicare heneficiaries is deter- 
mined. Although the final calculation and adjustment of 
payments for Medicare costs is made at the end of the fiscal 
year, payments based on estimated costs are made to the hos- 


pitals throughout the year. 


TS 


en 


‘ 
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10. Prior to 1968, HEW conditioned the payment of 
these interim reimbursements on the receipt of individual 
patient bills. As a result of this policy, there was often 
a considerable delay between the time that a hospital ren- 
dered services to a Medicare beneficiary and the time that 
it received payment therefor. This made it quite difficult 
for hospitals, particularly those in the large urban areas 
which have large emerg2ncy room and out-patient deficits, 


to meet their current cash requirements. 


ll. In order to remedy this situation, in 1968 
HEW offered the hospitals an alternate system of payment 
under which interim payments would be separated from the 
processing of final invoices. Hospitals electing reimburse- 
ment under this method of "Periodic Znterim Payments” ("Old 
PIP") would receive 1/52nd of thei: estimated annual cost 
of Medicare services each week, regardless of the number of 
bills they submitted. Hospitals were still required to sub- 
mit bills promptly which were subject to final audit and 
adjustment, but not as a prerequisite to interim reimburse- 
ment. Most hospitals in the greater New York area elected 


the Old PIP payment system. 


i2. On January 29, 1973, the Secretary, without 
any explanation, announced that until July 1, 1973 hospitals 
would no longer be able to elect payment under Old PIP. 
This change in policy did not affect hospitals already being 


paid itnder Old PIP. 


13. In June, 1973, hospitals were informed by 
HEW through Part A Intermediary Letter No. 73-24 that the 
freeze on Old PIP had been extended until further notice 


pending a review. Again, no reason or explanation was given 


for this decision. 


| 
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14. On September 1, 1973, Part A Intermediary 
Letter No. 73-37 was issued for use pending publication of 
new regulations. It created a New PIP method for hospitals 
and other providers electing coverage after August, 1973 and 
continued the freeze on Old PIP without explanation. Under 
the New PIP method, payments are made for a two week service 
period but are issued no earlier than two weeks after the end 
of the service period to which they apply. This new bi- 
weekly system resulted in an average lag of three weeks 
between delivery of service by the hospital and disbursement 


of payment for the service. 


15. On January 16, 1974, the Secretary published 
a proposed regu’ 1tion, 39 FR 2011, incorporating the provi- 


sions of intermediary letter 73-37. 


16. On July 16, 1975, the final regulation estab- 
lishing New PIP and specifically requiring hospitals to con- 


vert from Old to New PIP by September 15, 1975 was oul lished, 


: 40 FR 29815. As in the case of the publication uf the ear- 


lier intermediary letters and proposed regulation, no reascn 


| was given for adopting New PIP in lieu of Old PIP. The 


Secretary did acknowledge, however, that he had received a 
great ma~y objections to the New PIP regulation which assert- 


ed that the New PIP payment schedule 


“would severely hinder the cash flow 

of providers and their ability to meet 
working capital needs since a major 
share of providers’ costs are associated 
with personnel payrolls and payments to 
vendors that are typically paid on at 
least a weekly or bi-weekly basis, and 
if such a proposal [for a three week lag 
period] is retained in the final regula- 
tions, many providers will be forced to 
borrow additional working capital from 
lending institutions, thereby incurring 
interests costs that will increase their 
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| 

overall cost of furnishing health 
care, a significant portion of which 

: will be borne by Medicare.” 40 F.R. 

! 29816. 


17. On September 2, 1975, the Secretary extended 
the date for conplete implementation of New PIP to May 31, 
, 1976 on the grounds that the original September 15 date 


; would 


blems for these hospitals, especially 
those lw ated in the large urban 
centers, making it necessary for the 
hospitals to borrow equivalent funds 
from conventional lending sources.” 
40 F.R. 40192. 


| 
| “create extraordinary cash flow ~ro- 


18. In October, 197£, Part A Intermediary Letter 
No. 75-58 containing the procedure whereby hospitals on Old 


PIP were to be converte > New PIP was issued. Under the 


terms of the Letter, a hvipital's December 1 Medicare payment 
‘will be withheld, the hospital will be placed on a bi-weekly 
schedule on December 8 and then commencing December 22 an 
amount will be  educted from the hospital's subsequent bi- 


weekly payments so that by May 31, 1976 there will be an 


, services by the hospital and the receipt of payment. 


| 
average three week lag between the rendition of Medicare 
| 19. If the members of the Class are forced to con- 


vert from Old PIP to New PIP they will be deprived of in 


S excess of twelve miilion dollars in cash flow on December 1, 


1975 and in excess of thirty-five million dollars in cash 


flow by May 31, 1976. These funds will never be repaid to 
the Class, even though they represent Medicare services 
already rendered. This enormous loss of furdis, coupled with 


the three week delay in payment entailed under New PIP, will 


make it impossible for the members of the Class to meet 


el 
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' their current financial needs and pay for such items as 


, Salaries, which must be paid on a weekly basis. 


20. Because Peninsula and the members of the Class 


‘have, in recent years, been suffering severe financial pro- 


blems arising out of ever increasing costs necessary to fur- 


nish quality hospital services and restricted income, they 


'-are unable to cope with the sudden loss of cash flow referred 


to above. Any attempt to finance their needs from their own 


| funds would either fail or be in contravention of HEW regu- 


lations which aim at ensuring that hospitals will not be 


required to finance the Government's cost of Medicare. A}l- 
though there is no assurance that the Class members will be 


| able to borrow the funds required to make up the loss of cash 


flow, such a requirement would also violate HEW regulations 


since HEW will only reimburse the hospitals for interest 

, costs in an amount equal to that percentage of the hospitals’ 
| patient days represented by Medicare patient days. The hal- 

ance of the interest costs would have to be borne by non- 

' Medicare beneficiaries. This would violate the Medicare Act 

| and regulations which prohibit shifting the costs of Medicare 


' to non-Medicare patients. 


21. For the most part, members of the Class will 


be unable to procure the funds lost as a result of the pro- 


; posed action by HEW and would either have to cut back or 


eliminate essential hospital and health related services 


or cease operations entirely. In either event, the members 


of the Class and the public would suffer irreparable injury. 
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22. The Class members are already experiencing 
i severe operating deficits a. ult of their commitment 
to providing quality neaith care to the indigent and working 
| poor of this City. They should not be forced to take on the 
| additional financial burden of subsidizing the federal govern- 


: Me1t at the expense of the citizens of New York. 
STATEMENT OF CLAIMS 


23. By enacting the regulation and applying it to 
; the Class, defendants have violated the Medicare Act which 
| requires that hospitals be reimbursed for their reasonable 
‘costs. The implementation of the regulation will result in 
| the withholding of the payment of the hospitals’ reasonable 
costs on Dece: rer 1 and the withholding of a portion of their 


reasonable costs every two weeks thereafter until May 31, 1976. 


‘ 
' 
‘ 


24. By enacting the reguiation and applying it to 
| the Class, defendants have violated the Medicare Act which 
provides that "the necessary costs of efficiently delivering 
| covered services to individuals covered by [Medicare] ... 
| will not be borne by individuals not. so covered, and the 
; costs with respect to individuals not so covered will not be 
; borne by [Medicare] . .. ." The interest which the hospi- 

' tals will incur if they are able to borrow to make up for | 
| the loss of funds resulting from New PIP will only be part- 
| dally reimbursed by Medicare. The remainder will have to be 


| paid by non-Medicare beneficiaries. 


- 


25. By enacting the regulation and applying it to 
the Class, de*endants have violated existing Medicare regu- 


| latiors which require that pi:\viders be reimbursed the 


reasonavle cost of services furnished Medicare beneficiaries; 


10 
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that the costs of Medicare beneficiaries not be borne by 


' non-Medicare beneficiaries; that the providers not be dis- 
; advantaged by having to put up money for the purchase of 
i goods and services well before receiving reimbursement; and 


; that interim Payments be made to providers of hospital ser- 


i vices on the most expeditious basis administratively feasible. 


26. The promulgation of the regulation and its 
application to the Ciass is arbitrary, capricious, an abuse 
; of Siscvetton:, in excess of defendants' authority and not in 

accordance with law, all in violation of the Administrative 
| Procedure Act. Defendants have failed to offer any rational 
; basis for discontinuing a payment procedure upon which the 
; hospitals have relied since 1964. On the contrary, the 
| available evidence demonstrates that the regulation will 


create an enormous financial crisis for the Class. 


28. The conversion from 0)d PIP to New PIP as 
Proposed by defendants, entailing as it does the withholding 
of reimbursement payments rightfully belonging to the Class, 
, Sonstitutes a deprivation of property wivhout due process 
of law in violat‘ oa of the Fi’'th Amendment to the Constitu- 


tion of the United States. 
WHEREFORE, Plaintiffs pray: 


{a) That this Court declare and adjudge that the 
regulation entitled "Periodic Interim Payments to Title 
XVIII Providers", 40 F.R. 29815 (July 16, 1975), as amended 
by notice published in 40 F.R. 40192 (September 2, 1575), 


‘is unlawful in its application to the Class; 
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(b) That this Court preliminarily and permanently 


enjoin defendants and their officers, agents, servants, 
, employees and attorneys from applying, or attempting to 


apply, such regulation to the Class; and 


{c) That Plaintiffs be awarded such other and 


further relief as to this Court may seem just and proper. 


PROSKAUER ROSE GOETZ & MENDELSOHN 


By 
Jacob Imberman 
A member of the firm 
Attorneys for Plaintiffs 
300 Park Avenue 
New York, New York 10022 
593-9200 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
BALTIMORE. MARYLANO 212337 > 
ROVER TO: 


IHI-324 ADVANCE copy, October 1975 


PART A INTERMEDIARY LETTER NO. 75-58 


SUBJECT: Periodic Interim Payments (PIP) - Conversion fron Weekly to 
Bi-Weekly Cycle ‘ 


General 


Enclosed is a copy of the final regulations concerning Periodic Interin 
Payments (PIP). as published in the July 16, 1975, Federal Rerister and the 
Notice published in the September 2, 1975, Federal Register vhicn changed 
the date by which full implementation of the regulations must be 
accomplished, 


The purpose of this intermediary letter is to explain the effect of these 

--rgulations on providers receiving weekly PIP payments and to furnish 
‘ims: cictions for conversion to the bi-weekly cycle required by the 
regulations. 


Background 


As you will recall, PIP was first made availeble in 1968 as a method of 
interim reinburserient for hospital Part A inpatient services. Hospitais 
that elected to receive interim reimbursement under this method have been 
receiving PIP payzcents on a weekly basis. These paytents apply to covered 
‘Part A inpatient hospital services furnished beneficiaries by the hospital 
during the seven day period ending with the date on which ezch PIP Payment 
is issued. These paynents contain an average lag of three days between 
delivery of services and disbursexent of payment for,these services. + 
In January 1973 a moratoriun was Placed on further conversions to PIP. This 
restriction was lifted in Septoxber 1973 (see IL Part A 73-37) and PIP was 
made available to other hospitals and to SN?'s for Part A inpatient services 
end to HHA's for both Part A and Part B home health services but the method 
-for computing and disbursing PIP payments to these providers was modified. 
Providers reimbursed under the modified method receive PIP paynents for a 
two week service period and these payments are issucd no earlier than two 
weeks after the end of the service period to which they apply. PIP pay;acnts 
under the modified method contain an average lag of three weeks between 
Gelivery of s2rvice and disbursement of PIP payment for these services. 
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docpitals receiving weekly PIP payments under vhe original PsP method were 
yeroitted to continue to receive these paymer.cc pending publication of 
final regulations pertaining to PIP, 


PIP Remilations 


The enclosed regulations require that PIP payments cover a two week service 
period and be issued no earlier than two weeks after the end of the service 
period. PIP providers are also required to subdait full, convleted billing 
forzs for the services for which they are receiving PIP payaents. 


PIP poyscnts disbursed under the neihod set forth i: art A 73-37 are not 
affected by tie: ations. They fulyreflec requiresients in the 


e 
rejulutions. Whe practical effect of the r 1S, therefore, is that 


the PIP service period of providers being reinsursed under the original PIP 
method bust be extended from one to tao weexs and internediary distursenent 
of PIP payments to these providers must be no earlier than two weeks after 
the end of the service period to which each pa;nent applies. 


¥hen these requirenents are fully inplement PIP payments to all providers 
will contain an averase las of three weeks w2en Celivery of service and 
disbursenent of payment for the services, equired by tat regulations, 


Instructions for Innlementation of PIP Rem levions 
a ceiieenvavion of PIP Rk 2 2s0NS 


If the PIP service period of hospitals pre 

ments is extended fr 

rodlen unless the effect of 
these conversions on the PIP peyaents to the nospitals is minimized. 
Therefore, the effect of these conversions on i+ P payuents to these 
hospitals shall be éradually p: sed in by May 31, 76, as explained below. 


Veckly PIP payments may not oi J; bursed after the last woek of Novenber 1975. 
All intermediaries waxing week” + PIP payments ere to convert to a bi-weekly 
cine; every other weck) pIP -Lat3ement cycle and the PIP service period of 
the hospitals to which weekl: payments were being mace must be extended 
from one to two weeks no later than the end of Novenber 1975. These 
conversions may be made earlier if mutualiy agreeable to the hospital and 

the intermediary, The effect of these conversions on the amount of the bi- 
weekly PIP paynents to the hospital must be phased-in over the PIP paynents 
disbursed between the conversion date and May 31, 19/0. Wnen all the adjusted 
bi-weekly PIP payzents have been mace, they will have tie effect of aoving the 
Pil disbursecent date ef the intermediary fron the last day of the hospital's 
two week service period to ll, days after the end of this service period. 


Fxenple: ar ae SA 

Hospital has been receiving weekly PIP payments of $100,000 and the inter- 
mediary has veen disbursing these payments on fionday of each week. The 
hospital and intermediary ageee that weekly PIP paynenits to the huspitai 
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should continue to he made 
November 24, 1975. 


The interucdiary's PIP disburs 
from weekly to bi-weckly as of November 2k, 
paraent to the hospital will be disb 
be in the full amount of 
Noveaber 25, 1975, through December 8, 1975. 
averege 3 day lag with an average lag of 6}; 


ursed Monday 


Effective December 9, 2975, 
frow seven to 1 days. The ano 
disbursed on December 22, 1975, and all sub 
through liay 24, 1976, must be adjusted, in e 


in the remaining days of the average lag. This 


ement cycle for this hos 
1975. 
£200,000 and will cover 

Tr 
days. 


the hospital's PIP service period 


through the. disbursement date of Monday, 


pital will be converted 
The first bi-weekly PIP 
December 8, 1975. {Xt will 

the service period fron 

is change will replace the 


will be extended 


unt of the second bi-weekly PIP payment 
sequent such payments disbursed 
qual amounts, to Gradually build 


is accomplished as Toliows: 


Amount of PIP 
Payments to Phase-In 
Full Lag 


100,000 f 


Monday 
Disbursement Date 


November 2h, 1975 $ 


en 


December 1, 1975 


December 8, 1975 $ 


December 22, 1975 
January 5, 1976 
January 1°, 1976 
February 2, 1976 : 
February 10, 1976 
Merch 1, 1976 
March 15, 1976 
March 29, 1976 
April 12, 1976 
April 26, 1976 
May 10, 1976 

May 2l,, 1976 


Total 


PRHAMAMOEOMUM eH 


June 7, 1976 $ 


June 21, 1976 $ 


Vy tnis example, the total value of the 1 
for 1 days, in this case $200,000. 


last weekly PIP payaeat) 

covers service period 

-_11/18 tara 11/2::/75 
lst bi-weekly payctent) 

covers service period 

~ 11/25/75 thru 12/8/75) 


183, 333.33 1/ 
183, 332. 33 
183, 333.33 
183, 333.33 
183, 333.33 
183, 333.33 
183, 333.33 
183, 333.33 
183, 333.34 
183, 333. 3h 
183, 333. 34 
18 3h 


none 


290 , 000 


$2,1,00,000.00 


200,000 (covers service period 
5/11/76 thru 5/24/76) 
:000 (covers service period 


5/25/16 thru 6/07/76) 


ag is the cquivalent of payment 
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7% acreafter, that ie after May 1976, saneube Ot iad tind to be bi-weekly : 
but at the full amount of the then current bi-weekly PIP payment. 


The above cxample docs not take into consideration possible change in PIP 
payment amounts resulting from recomputation of the PIP payment following 
cubnission of the provider's cost report as required by Prii 2107.5, or the 
quarterly or other recomputations required by PRi1 2107.7. Intermediaries 
must, when making these recozputations taxe the steps necessary to insure 
that full implementation of tne PIP regulations payment lag by iiay 31, 1976, 
is not prevented by any adjustment to the bg PIP amount. 


Ve a i. (on Ca 


ureau of Health Insurance 


Enclosures 
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Order to Show Cause With Temporary 
Restraining Order 


“J etiwer 
UNITED STATES DISTRICT COURT ubge m 
SOUTHERN DISTRICT OF NEW YORK 


GREATER NEW YORK HOSPITAL ASSOCIATION 

and PENINSULA HOSPITAL CENTER, on be- 

half of themselves and all other volun- 

tary nonprofit hospitals which are mem- 

bers of GREATER NEW YORK HOSPITAL 

ASSOCIATION and which are reimbursed 

for Medicare services rendered to hos- 

pital patients under the Periodic 

Interim Payments Plan established in ORDER TO SHOW CAUSE 

1968, WITH TEMPORARY 

RESTRAINING ORDER 

Plaintiffs, 


- against - 


DAVID MATTHEWS as Secretary of the 
UNITED STATES DEPARTMENT OF HEALTH, : 
EDUCATION AND WELFARE, and JAMES B. 
CARDWELL, as United States Commissioner: 
of Social Security, 
2 
Defendants. 


Upon the summons and complaint herein, and upon the 
affidavits of Philip C. Abrams, Joseph L. Bloch and Peter 3, 
Terenzio, all sworn to the 19th day of November, 1975, the 
affidavit of Kenneth F. Adamec sworn to the 20th day of P 
November, 1975, ana the affidavit of Irwin M. Birnba swor 

“De Cerrificahuny ef woes ot 
to the 2lst day of November, 1975, and upon all proceedings 


had herein, and good cause appearing therefor, it is hereby 


; ORDERED that defendants, their officers, agents, 


servants, employees and attorneys appear before this Court in 


Room | > the United States Courthouse, Foley Square, 


New York, New York, on the 2-3 day of November. 1975, at 


a 


30 s 
2) —p'clock in the f2v8 noon of that day, or as soon there~ 
! 


after as counsel can be heard to show cause why an order 


should not be entered granting plaintiffs a preliminary 
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injunction pursuant to Rule 65 of the Federal Rules of Civil 
Procedure pending final determination of this action re- 
straining defendants and their officers, agents, servants, 
employees and attorneys from applying, or attempting to 
apply the newly promulgated Periodic Interim Payments regu- 
lation for Medicare reimbursement contained in 20 CFR §<05. 


454(j) to the plaintiffs or the members of the Class herein; 


.and it further appearing to the Court from the complaint and 


affidavits above mentioned that a tempecary restraining 

order preliminary to the hearing upon plaintiffs’ motion for 
a preliminary injunction should issue because of the proposed 
unlawful a,plication of the regulation; that defendants un- 
less enjoined threaten to enforce this regulation; that the 
application of the regulation to the Class will likely occur 
prior to said hearing date unless restrained by an order of 
this Court; that the application of the regulation to Pplain- 
tiffs and the Class wil] cause them immediate and irreparable 
injury before the hearing can be held on plaintiffs" mocion 
for a preliminary injunction ir that it will seriously and 
permanently impair the ability of the Class to render hos- 
pital and health services to the pubJic; and plaintiffs 
having made no previous application for the relief requested 


herein, it is hereby 


ORDERED, that for a period not to exceed ten days 
after the entry of this order or until the | __ day of 
poitouly’ 1975 at_ o'clock in thegHey _—noon or 
as soon thereafter as counsel can be heard, unless this order 
be dissolved prior thereto or extended then or thereafter 


whichever is sooner, 


Defendants, their ettieaee; agents, vemparard 


ployees and attorneys be and hereby arejenjsined a re- 
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Restraining Orde: 


Strained pending the hearing and deiermination of this 
tion, from applying or attemptin, to apply, the newly 
promulgated Periodic Interim Payments reimbursement regu- 
lation contained in 20 CFR §405.454(j) to the Plairtiffs 


or the members of the Class herein; and it is further 


ORDERED that, service by Philip Castellano, Jr. of 
49-1A Richmond Boulevard, Ronkonkoma, New York 11779 of this 
‘order to show cause and temporary restraining order together 
with a copy of the papers upon which it is based upon the 
United States Attorney for the Southern District of New York 
iz made on or before’ pe eneene in theft noon of the 
~ 4 \ day of November, 197 

——aay- 

Qf_tlevembery—I97S shall be deemed sufficient service thereof. 


Dated: New York, New York 
November 21, 1975 


tssuep AT 
ese /y Chanles WA Yfnefyner 
n ates strict Judge 


CMM 
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Support of Application 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREATER NEW YORK HOSPITAL ASSG&¢ 
et al., 


Plaintiffs, 
- against - 
AFFIDAVIT 
DAVID MATTHEWS as Secretary of the ‘ 
UNITED STATES DEPARTMUN? OF HEALTH, 
EDUCATION AND WELFARE, et al., 


Defendants. 


STATE OF NEW YORK ) 
SS.3: 
COUNTY OF NEW YORK) 


PHILIP C. ABRAMS, being duly sworn, deposes and 


1. I am the Fxecutive Director-of The Jewish 
Hospital and Medical Center of Brooklyn and have held that 
position since August, 19:1. I have held various positions 
in hospital administration sinte 1948 when I graduated from 
Columbia University with an M.S. in Hospital Administration. 
During that period of time I have been associated with the 
Shore Road Hospital in Brooklyn, Doctors Hospital of Staten 
Island, Maimonides Medical Center of Brooklyn, as well as the 
hospital with which I am now associated. I am a member ot 
the American College of Hospital Administrators and I am 


fully familiar with the facts hereinafter stated. 


2. I make this affidavit in support of the plain- 


| tiffs' application for a temporary injunction restraining the 


| defendants from changing the manner in which they make peri- 


| edic interim payments (PIP) to hospitals involved in the 
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Medicare program. 


3. The Jewish Hospital and Medical Center of 

Brooklyn is the -nly major voluntary teaching hospital in 
northern"Brooklyn which includes part of the Bedford-Stuy- 
vesant area. The area which we serve is probably the most 
economically deprived area in the city. The hospital has 
about 640 beds and in 1974 we provided about 225,000 patient 
days of hospital service. Our hospital is the ealy hospital 
of its kind which is available to render the sorely needed 


health care in this immediate community. 


4. If the defendants’ plan for changing PIP goes 
into effect the hospital will lose about $600,000 in cash 
flow. This results from the fact that at the present time 
the PIP payments which the hospital now receives contain an 
average lag of three (3) days between delivery of services 
and disbursement of payment for these ebnvions. Under the 
change which the government proposes to inaugurate PIP will 
contain an average lag of three (3) weeks between delivery 
of services and disbursement of PIP payment for the use of 
services. or ene being asked to finance the government and 
we are in no position to do so. We will be permanently de- 
prived of this money and a loss of these funds would cripple 
the hospital's ability, possibly beyond redemption, to pro- 
vide the services to the people who depend upon it. 


5. The hospital's most recent financial statement 


indicates a deficit in its net working capital of over 


$4,000,000. It is impossible for the hospital to borrow 


money from any bank on the basis of its present financial 


statements and its inability to furnish collateral. I could 
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not recommend to our Board of Trustees that the hospital bor- 
row such money because I know of no way in which the anney 
could be repaid. The hospital is now about ninety (90) days 
behind in the payment of bills to its vendors. The loss of 
$600,000 in cash flow would force the hospital to fall an 
additional two montrk ‘ehind in these services. I do not be- 
lieve that our vendors would be willing to wait five (5) mont 
to get paid. The inevitable result would be that muiny of 
thex, would just stop supplying the hospital with needed goods 
and services. This would result in a catastrophe because 


the hospital would be unable to operate. 


6. Cash flow is of critical important tv a 
hospital because over 70% of its operating expenses are re- 
presented by cost of 1abor. The people who work for the 
hospital must be paid every week and any act by the defend- 
ants which cuts duwnr on the hospital's cash flow each week 
seriously jeopardizes the ability of the hospital to continue 


as a viable health care institution in this city. 


7. Under these circumstances, I respectfully urge 
the Court to grant the plaintiffs’ © »plication and prevent 
the defendants from arbitrarily changing a method of pay- 
ment for Medicare patients which has existed since 1968 and 
upon which we have relied in order to maintain our Medicare 


program. 


Ce lp CP Mat 202 
HILIP C. ABRAMS 
Sworn to before me this 
19 day of November, 1975 


a 


ry P 


MARTI tena 
NOTARY bu |. '. 4 ot New York 
‘Ne. do +923099 
Qualitiod im tassas County 
orm Expires Mech 39, 1926 
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Affidavit of Joseph L. Bloch in 
Support of Application 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


sais ecree ce pinta sca ce cheb tang aa cies ak aaa ile ail x 
GREATER NEW YORK HOSPITAL ASSOCIATION, : 
et al., 
Plaintiffs, 
~ Seaee = _ AFFIDAVIT 
DAVID MATTHEWS as Secretary of the 
UNITED STATES NEPARTMENT %F HEALTH, : 
EDUCATION AND WELFARE, + al., 
Defendants. 
<coescipue sinticasceticas sib ciesa cies eiadae tlic ube inieetahanairei antiae aae i weit x 
STATE OF NEW YORK ) 
SS.: 
COUNTY OF NASSAIJJ ) 


JOSEPH L. BLOCH, being duly sworn, deposes and 


says: 


1. I am the Vice~President~Administration of 
the Peninsula Hospital Center, hereinafter (the "Hospital" or 
"Per sula") which is located on Beach Channel Drive in Far 
Rockaway. I am fully familiar.with the facts hereinafter 
stated and I make this affidavit in support of the 
plaintiffs’ application for a temporary injunction restrain- 
ing the defendants from changing the manner in which the 
hospitals in the Class represented by the plaintiffs, re- 
ceive payments under the Periodic Interim Payment Program 
(PIP) reimbursing hospitals for services under the Medicare 


program. 


2. If the defendants' plan for changing PIP 
goes into effect, the Hosnital's cash flow would be reduced 
permanently by approximately $450,000. Our present weekly 
payments from PIP are about $148,000. Because of the dif- 


ficult financial situation in which the Hospital now is, it 


cannot tolerate the removal of about $450,000 cash flow durin 
the net year. Under the modified PIP program the Government 
would stretch out the average lag between our delivery of 
service to Medicare patients and the receipt of payment 
therefrom, from 3 days to 3 weeks. We are being asked to 
finance the Government and we are just not in a position to 
do so. If we are permanently deprived of thes . monies, our 
ability to provide medical services to the people in our 


community who need it would be sharply curtailed. 
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3. Peninsula is a community hospital serving 
the Rockaway peninsula, Mill Basin and Howard Beach areas in 
the City of New York, as well as the Five Towns area of 
wessau County. The population in she area served by the 
H.- ‘tal is geriatric to a iarge extent. During the last 
few years the Rockaway peninsula has seen a proliferation of 
skilled nursing homes, health-related facilities, and urban 
renewal projects resulting in a large popu‘ation of senior 
citizens. This has resulted in an ever increasing Medicare 


population in the Hospital and at the present time approxi- 


mately 60% of our patient days are Medicare. 


4. The Hospital has approximately 285 beds and 


in 1974 we had about 95,000.patient days. We have an 


extremely active emergency room, although the size of the 
Hospital and the «urber of visits is not comparable to a 


large urban center It is substantial for a community 


hospital. It is weil known that emergency room service is 


rendered at a less because the Hospital must render care to 


all who come to the emergency room. At Peninsula this is 


compounded by the fact that there is a great influx of 


people co our »ceaches during the summer months. Many of the 
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people who use the emergency room are between the ages of 21 


and 64, not eligible for Medicaid and purport to have meager 


incomes. They claim they are unable to pay for emergency 


room treatment, although we try to collect whatever we 


possibly can from them. This is a very difficu't task, 


especially from the people who are classified. as "the working 


poor." 


5. Recently, in order to alleviate our 


difficult financial condition and to buy the time which we 


require to put into effect a long range program of improve- 


ments, we were able to secure a working capital loan from 


The Chase Manhattan Bank of $1,200,000 which we agreed to 


repay over a five-year span. We are unable to borrow any 


more money for working capital and we have no collateral 


which we can post as security for such a loan. 


6. At the present time, and after receiving 


the working capital loun, the Hospital is paying its 


vendors about 110 days after receipt of invoices. If 


$450,000 is removed from our cash flow over a six-month 


period, the result would be disastrous to this Hospital. 


We would be closer to 9-10 months behind in payments to our 


vendors and will also fall behind in the payment of taxes. 


There is no doubt in my mind that vendors would refuse to 


serve us and the deprivation of materials and supplies that 


we need to operate the Hospital would be catastrophic. 


7. %I emphasize here that the Medicare patient 


percentage at Peninsula is probably the highest in the New 


York City area. The new PIP program would remove approxi- 


mately 5% of our total working capital. 
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8. Cash flow is of critical importance to a 
hospital because over 70% of its operating expenses is 
represented by the cost of labor. We must pay our em- 
ployees weekly. The defendants' proposal which would cut 
down on the Hospital's cash flow each week would seriously 
jeopardize the ability of the Hospital to continue to 


render services to the aging population in our community. 


9. Under these circumstances, I respectfully 
request that the plaintiffs' motion for a temporary in- 
junction be granted and the defendants be enjoined from 


changing the present method of paying for Medicare services. 


OSEPH L. BLOCH 


Sworn to before me this 


19’ “aay of November, 1975 


Cts Re he 
NOTARY’ PUBLIC 


JACIB UTIRMAM 
if io os ke 
oe Y PUCLIC, State o: New Yor 
Tt Me. 39-7933099 
wolified in MNassos County 
oe Expires March 30, 1976 
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Support of Application 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREATER NEW YORK HOSPITAL ASSOCIATION, 
et al., 


s Plaintiffs, 
- against - ; AFFIDAVIT 
DAVID MATTHEWS as Secretary of the 


UNITED STATES DEPARTMENT OF HEALTH, 
EDUCATION AND WELFARE, et al., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


PETER B. TERENZIO, being duly sworn, deposes and 


1. I am the Executive Vice President of The 
Roosevelt Hospital (the "Hospital"), which is a voluntary 
nonprofit institution located at 428 West 59th Street, in 
the City of New York. I am fully familiar with the facts 
hereinafter stated. The Hospital has approximately 595 beds 
and in 1974 provided over 190,000 patient days of hospital 


service. 


2. I graduated'from the University of Connecticu 
in 1940 with a degree of Doctor of Jurisprudence; from 
Northwestern University in 1950 with a degree in Master in 
Health Administration. From June 1948 to June 1949, I was 
employed as Administrative Assistant in the Hospital 
Standardization Department at the American College of 
Surgeons. Since 1950, I have acted in various capacities 
as a HospitalAdministrator. From 1950 to 1952, I was the 


Assistant Director at The Roosevelt Hospital. Thereafter, 
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I served for one year as Director of the Greenville General 


Hospital in Greenville, South Carolina. In 1953, I returned 


to The Roosevelt Hospital where I -have been the Executive 


Vice President for twenty-two years. 


3. The Hospital generally serves the following 
area: from 34th Street north to 86th Street, and from 
Fifth Avenue west to the Hudson River, in the Borough of 
Manhattan. It services a mixed population including persons 
who are on the poverty level, working poor, as well as 


middle-class citizens of our community. 


4. I make this affidavit in support of the ap- 
plication of Greater New York Hospital Association to en- 
join the Secretary of Health, Educaticn and Welfare ("HEW") 
and the Commissioner of Social Security from applying the 
newly promulgated Periodic Interim Payments reimbursement 
method contained in 20 CFR §405.45 (5) to the Class. This 
method (new PIP) would substitute an average three-week 
lag for the three and one~half day lag which presently 
exists between delivery of Medicare services by the 
Hospital and paymen* therefor by HEW. In order to effect 
this change, HEW plans to withhold from the Hospital the 
sum $226,800 which it should -eceive on December 1, 1975, 
place the H pital on a bi-weekly reimbursement schedule on 
December 8th instead of the present weekly schedule, and 
then deduct $37,800.00 from each hospital payment from 
December 22 to May 31, 1976. This will result in a total 
permanent loss to the Hospital of approximately $680,400 


in cash flow. 


5. The loss of this cash flow would be cata-~ 


strophic to the Hospital. It would not be able to borrow 
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money to replace this loss because it has already exceeded 
its borrowing limitations. Further monies could not be 
borrowed without collateral and the Hospital does not have 
any collateral which it could deposit with the bank to 


secure any loans. In addition, I do not see how I, as a 


responsible officer, could recommend to the Board of 


Trustees that it borrow this money from a bank since I can- 
not see any way that the Hospital could ever repay such a 
loan. As of December 31, 1974, the Hospital had a deficit in 
its working capital position of over $2,000,000. Cash flow 
is critical to the Hospital since the cost of labor repre- 
sents about 70% of its expense. Our payroll must be met 


weekly. 


6. The Hospital has no further unrestricted en- 
dowment funds that it can use for this purpose. The last 


of such funds having been expended recently. 


7. The Hospital now pays its vendors from 90 to 
120 days after they supply it with merchandise. The loss of 
cash flow which is contemplated by the defendants in this 
action would cause the Hospital to delay payment to its 
vendors for an additional two months. I am positive that 
many vendors would refuse tq furnish the Hospital with sup- 
plies and needed materials if they would not be paid until 
4 or 5 months after they had sold these materials and sup- 
Plies to the Hospital. Without such supplies, I do not know 
how the Hospital could continue to operate. It would 
obviously have to cut back or eliminate various health ser- 
vice programs which it now furnishes the people of the City 


of New York. 
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8. Like all other voluntary institutions, The 
Roosevelt Hospital has been caught between the rapidly ris- 
ing spiral of inflation and the demands made upon it for 
greater and better hospital and health related services. 
The people of the City of New York rely on our Hospital as 
well as other voluntary hospitals for such services and we 
cannot render them unless we receive prompt payment for the 


services which we supply. 


9. The fiscal crisis which the City of New York 
is now involved in has also served to severely hamper our 
own operations. In addition to the Medicaid Program which is 
financed in part by the City of New York, we are also in- 
volved in the Ghetto Medicine Program and the Community 
Mental Health Program. In each of these programs, payments 
which we are entitled to receive from the City have been 
drastically reduced despite the fact that we have continued 
to furnish the services which are so desperately needed by 


the community. 


10. If the Government's change in the payment 
for Medicare services is put into effect, we would be re- 
quired to furnish services to Medicare patients without 
being compensated for such services for a period of three 
weeks. Since Medicare patients represent about 26% of the 
Hospital's population, we would be required to furnish a 
substantial amount of hospital services for this period of 
time without current payment. The Hospital does not have 


the financial ability to carry out such a program. 


WHEREFORE, it is respectfully requested that the 


plaintiffs' motion for a temporary injunction be granted 
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and the defendants be enjoined from making any changes in the 
current manner in which the members of the Class are being 


reimbursed for the hospital and health related services 


Sworn to before me this 


19thday of November, 1975 


“7 OS, 
Notary Public 
KONST ASTIN SIERTZE 
NOTARY PLSLIC, $260 of Ni 
No. 4)-4£:2525 
Qualified in Queens County 
Corimizsion Exaires Mote 5. 6:77 


ow York 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREATER NEW YORK HOSPITAL ASSOCIATION, 
et al., 


Plaintiffs, 


- against - 


AFFIDAVIT 
DAVID MATTHEWS as Secretary of the 
UNITED STATES DEPARTMENT OF HEALTH, 
EDUCATION AND WELFARE, et al., 


Defendants. 


STATE OF NEW YORK 


COUNTY OF BRONX 


KENNETH F. ADAMEC, being duly sworn, deposes 


and says: 


1. I am President of Misericordia Hospital 
Medical Center (the “Hospital"), which is located at 600 East 
233rd Street, in the Bronx. The Hospital generally serves a 
broad cross-section of the people who live in the north- 
eastern part of the Bronx. The Hospital has 380 beds and 
in 1974 it supplied 128,690 patient days of hospital service 


in the community. 


2. I graduated from Bucknell University in 
1954 and received a B.S. degree. I received a Masters of 
Science degree in Hospital Administration from Columbia 
University in 1958. I am a Fellow of the American College 
of Hospital Administrators and a Fellow of the American 
Public Health Association. From 1958 to 1962, I was an 
Assistant Director of St. Barnabas Hospital. Thereafter, I 
joined Misericordia Hospital Medical Center which I now 


serve as President. 


| 
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3. I am fully familiar with the facts herein- 
after stated and I make this affidavit in support of the 
plaintiffs' application for a temporary injunction to enjoin 
the defendants from changing the manner in which the 
Hospital receives payment for services rendered to Medicare 
patients. At the present time, there is an average lag of 
about three days from the delivery of services by the 
Hospital to the receipt of payment for these services. The 
program under which we receive these payments is called 
Periodic Interim Payments (PIP), which was originally 
established by the Department of Health, Education and 
Welfare (HEW) in 1968. The Department now proposes to change 
the method of payment so that there will be an average lag 
of three weeks between tne delivery of service by the 


Hospital and the receipt of PIP payment for these services. 


4. The change in the PIP program will seriously 
aggravate the financial problems which the Hospital has. 
Misericordia is now receiving approximately $130,000 a week 
under the PIP program. By the end of May, 1976, if the new 
PIP program is effective, the Hospital will suffer a loss of 
$400,000 in cash flow. The Hospital has no way of making up 
this loss which, for all practical purposes, will be perma- 
nent. At this time, the Hospital has an outstanding loan 
with the Manufacturers Hanover Trust Company for the con- 
struction of its ambulatory care facility. Th terms of 
this loan specifically prohibit the Hospital from borrowing 
any additional funds without the written consent of the 
bank. I do not see how we can ever get the bank to lend us 
additional money for operating expenses since we have no 
collateral to pest as security and I do not see how under 
the present circumstances we would ever be able to repay the 


money . 
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5. Approximately 40% of the Hospital's patient 
days are Medicare patient days. Thus, Misericordia will be 
severely effected by the change in-the manner of payments 
under the new PIP program and the proportionate effect on 


this Hospital is much greater than on other hospitals. 


6. Misericordia is already 95 days behind in 
the payment of vendors' invoices. I am informed that the 


Hospital's fiscal staff regularly receives calls from 


vendors who refuse to ship merchandise which is sorely 


needed by the Hospital unless they are paid within 30 to 60 
days. The effect of the new PIP program and its concomitant 
cash flow lag would cause Misericordia to fall 110 days be- 
hind in the payment of its vendors’ invoices. I am certain 
that some vendors would refuse to ship merchandise to us 
under such circumstances. The result would be catastrophic 
to the Hospital for we would have to eliminate or sharply 
curtail services in the Hospital if we are deprived of 


materials which we need in order to function properly. 


7. Misericordia is also involved in the City 
and State of New York in two programs, the funds of which 
have been drastically reduced recently because of the fiscal 
crisis in which the City and State are involved. These 
essential programs are the Ghetto Medicine Program and the 
Community Mental Health Program. The amount which we should 
receive from the City and State for these programs is 
approximately $500,000 a year. Since the fiscal year ended 
June 30, 1975, funds for these programs have been cut in the 
amount of $150,000 despite the fact that the Hospital is con- 


tinuing to furnish services requested under these programs. 
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8. Misericordia has been operating its Out- 
Patient Department at a loss of approximately $785,000 per 
annum after receipt of all funds from the Ghetto Medicine 


Program and Community Mental Health Program. 


9. As far as I know, HEW has advanced no 
reason at all for making this arbitrary change in payments 


upon which we have relied for seven years. 


1¢. If the new. PIP program is put into effect 
and the Hospital suffers the loss of cash flow to which I 
have referred, the result inevitably must be that we will 
have to reduce the services which we render to the community. 
Since these services are Gesperately needed and there is no 
alternative source to replace our Hospital, it is clear that 
the Hospital and the people of the community which it serves 
will suffer irreparable injury. Under these circumstar LY 
it is respectfully requested that the plaintiffs' application 


for a temporary injunction be granted. 


Sworn to before me this 


AQ day of November, 1975. 


eg CP cauies 


NOTARY PUBLIC 


DIVA DELLA CAMERA 
NOTARY PUBLIC, State of New York 
No. 03-5971765 
alified in Rockland County . 
Fo iene Expires March 30, 19 aA 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREATER NEW YORK HOSPITAL ASSOCIATION, 3 
et al., 


Plaintiffs, 


- against - 
3 AFFIDAVIT 
DAVID MATTHEWS as Secretary of the See FY ear 
UNITED STATES DEPARTMENT OF HEALTH, $ 
EDUCATION AND WELFARE, et al., 


Defendants. 


STATE OF NEW YORK ) 
SS.: 
COUNTY OF NEW YORK ) 
IRWIN M. BIRNBAUM, being duly sworn, deposes 


and says: 


i. I am the Deputy Director for Fiscal Affairs 
tor Montefiore Hospital and Medical Center, (Montefiore) a 
voluntary teaching hospital of 1302 beds, located at 111 
East 210th Street, Bronx, New York. Montefiore provides 
hospital and health care for the residents of the Bronx and 
lower Westchester, many of whom are indigent or working 
poor. Montefiore is the largest provider of Medicare ser- 
vices in the United States. In 1974, services to Medicare 


beneficiaries represented 45% of its 423,734 patient days. 


2. I am fully familiar with the facts herein- 
after stated and make this affidavit in support of plain- 
tiffs' motion for a temporary restraining order and pre- 
liminarv iniunction enjoining the Secretary of Health, 
educationand Welfare (HEW) and the Commissioner of Social 


Security from applying the newly promulgated Periodic 
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Interim Payments reimbursement method containec in 20 crR 


* §405.454(j) to plaintiffs and the Class they represent. 


3. This method (New PIP") would substitute an 
average three week lag for the 3-day lag which presently 
exists between delivery of Medicare services by the hos- 
pital and payment therefor by HEW. In order to effect this 
change, HEW plans to withhold the hospital's December lst 
Medicare payment of $881,900, place the hospital on a bi- 
weekly instead of a weekly °-::ibursement schedule on 
December 8th, and then deduct $146,983.33 from each hos- 
pital payment from December 22nd to May 31, 1°76. This will 
result in a total permanent cash flow loss to the hospital 
of $2,645,700. This loss will create a serious fiscal prob- 
lem for the hospital and, depending on the financial situa- 
tion in New York, may cause the hospital to cut back on the 


services which it provides. 


4. I became associated with Montefiore Hospital 
in 1963, and am presently the Deputy Director for Pisca) 
Affairs. Prior thereto, I was the Assistant to the 
Administrator for Fiscal Affairs for approximately four 
years, and Budget Officer for approximately three years. 
Before joining the hospital, staff, I served as Accounting 
Manager for General Economics Corporation for approximately 
one year, as an accountant with Wright Long & Co. for ap- 
proximately one year, and as an accountant with Robert Simons 
& Co. for approximately five years. I am a member of the 
following hospital and financial Organizations: American 


Public Health Association, Hospital Financial Management 


Association, Hospital Association of New York State-Committee 
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on Finance, and tne Greater New York Hospital Association- 
Committees on Affiliations, Reimbursement and Blue Cross 
Negotiations. I am Chairman of the Finance Committee of 
the League of Voluntary Hospitals. I am a member of the 
New York State Bar and have a Bachelo f Science degree 
from Brooklyn College and a Juris Doctor Degree from the 


New York University School of Law. 


5. Prior to 1968, HEW would only reimburse a 
hospital for Medicare services upon receipt of completed 
patient billings. As a result, hospitals frequently ex- 
perienced considerable delays between the time that they 
rendered services to Medicare beneficiaries and the time 
they received payment therefor. This created a serious 
cash flow as well as an administrative problem for these 
institutions, particularly those in large urban areas which 
had substantial emergency room and outpatient department 
operating deficits. To rectify this situation, HEW, in 
1968, offered nospitals the option of being paid under a new 
system known as "Periodic Interim Payments" ("Old PIP"). 
Under the Old PIP system, a hospital receives a weekly pay~- 
ment equal to 1/52nd of its total estimated annual Medicare 
cos*s regardless of the number of bills submitted. 
Hospitals are still required to complete and submit pay- 
ment invoices which are subject to final audit and adjust- 
ment. However, these billings are no longer a prerequisite 


to payment. 


6. On July 16, 1975, the Secretary of HEW 
published finai regulations establishing a New PIP system 


and requiring hospitals on Old PIP to convert to this new 
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payment method. No reason was given for the elimintation of 
Old PIP. Under New PIP, a hospital is paid bi-weekly two 
weeks after the service is provided and has to wait an 
average of three weeks between thertime it renders services 
to a Medicare beneficiary and the time it receives payment 
therefor. The process by which hospitals on Old PIP are to 
convert to New PIP is detailed in Part A Intermediary 
Letter No. 75-58 of October, 1975, annexed to the complaint 
herein as Exhibit 1. Under the terms of this letter, a 
hospital's December lst Medicare payment will be totally 
withheld, the hospital will be placed on a bi-weekly pay- 
ment schedule starting December 8th instead of the present 
weekly schedule, and deductions will be taken from the 
hospital's subsequent bi-weekly payments starting December 
22nd in an amount sufficient to place it on a three week lag 


by May 31, 1976. 


7. The implementation of the New PIP system 
will result in a permanent loss of $2,645,700 in cash flow 
to Montefiore, the amount of money which HEW must withhold 
in order to institute the three week lag. The only way in 
which Montefiore can make up this loss in cash flow is to 
borrow the money. I have been advised by the hospital's 


banks that the interest rate for such a loan will be 1% 


above prime. There is no question but that this extensive 


borrowing will seriously impaix the future borrowing 
ability of the hospital for its normal purposes. Moreover, 
subject to certain limitations, Medicare only reimburses 
the hospital a percentage of the interest cost equal to the 
percentage of a hospital's days which are Medicare patient 
days. Since Montefiore's Medicare patient day percentage 


is 45%, only that amount of its interest at most will be 
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reimbursed by HEW. The remainder will have to come from 
other sources of income, namely, the hospital's non Medicare 
‘ beneficiaries and other third party payors such as Medicaid 


and Blue Cross. 


At the present time, the hospital has a 
coimitmen: from its banks to borrow approximately $881,000, 
which is the amount that HEW will withhold from it on 
December lst. I have no way of knowing whether the nospited 
will be able to borrow the remaining $1,762,000 which HEW 
will withhold by May 31, 1976. Certainly, the hospital will 
not be able to make up this loss from its own funds. The 
precarious financial situation in which the City and State 
of New York now find themselves will have an important effec 
on the hospital's ability to borrow large sums of money 


from the banks. 


9. The loss of Medicare revenues which will re- 
sult from the implementation of the New PIP regulation comes 
at a time when Montefiore can least afford it. As a result 
of its fiscal crisis, New York City is $420,000 behind in 
its payment of Ghetto Medicine Funds to the hospital, and 
$700,000 behind in its payment of funds to the hospital 
for health services performed at Rikers Island Hospital and 
Spofford Juvenile Detention Center in the Bronx. . It also 
appears that the hospital's 1975 deficit for outpatient and 
emergency room services will be well in excess of its 1974 
deficit of $1,142,000. This loss in revenues and the worsen 
ing fiscal situation in the City will make it increasingly 
difficult for the hospital to continue to borrow funds to 


meet its working capital needs. It is a very real possibil- 


ity that the hospital in the near future will therefore be 
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unable to secure adequate financing, and will be forced to 
curtail health services. The victims of these cutbacks 
will be the millions of people in the Bronx and Westchester 
who depend primarily on Montefiore for their medical care 
as well as the people throughout the world who rely on its 


highly unique and specialized services. 


10. Plaintiffs’ motion for a temporary re- 
straining order and preliminary injunction were not brought 
prior to this time because the New York hospitals were ad- 
vised that negotiations aimed at exempting hospitals in 
the greater New York area from the New PIP regulation were 
in progress in Washington. In order not to jeopardize these 
discussions, the hospitals were requested to postpone any 
legal action until November llth, at which time the question 
of the implementation of the PIP regulation was to be con- 
sidered by the Special White House Task Force on New York 
City. On November llth the hospitals were informed that the 
attempt to arrive at a favorable sclution to this problem 


had failed. 


ll. No previous application for the relief 


sought herein has been made to this or any other Court. 


WHEREFORE, it is respectfully requested that 


the plaintiffs' motion be granted, and the defendants be 

enjoined from implementing the new regulation which would 
change the manner in which the members of the Class would 
be reimbursed for services rendered to Medicare patients. 


(Sf ttwiw M. BiROPAUM 


IRWIN M. BIRNBAUM 


Sworn to before me this 


2lst day of November, 1975 
(7 Canretn@ bo/dmanu 
Lawrence oldman 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


GREATER NEW YORK HOSPITAL ASSOCIATION 
and PENINSULA HOSPITAL CENTER, ET AL, 


Plaintiffs, 
vs. 
DAVID MATTHEWS, ET AL, 


Defendants. 


November 28, 1975 
10:30 a.m. 


HON. CHARLES M. METZNER, 


District Judge. 


AP PEA RAW CE Se 


THOMAS J. CAHILL, ESQ. 

United States Attorney for the 

Southern District of New York, 

One St. Andrew's Plaza, 

New York, N.Y. 

BY: FREDERICK P. SCHAFFER, ESQ., 

TAGGART D. ADAMS, ESQ., 

Assistant United 
States Attorneys 


PROSKAUER, ROSE, GOETZ & MENDELSOHN, ESQS. 
Attorneys for defendants, : 
300 Park Avenue, 
New York, N.Y. 
BY: JACOB IMBERMAN, ESQ., 
SUSAN C. ROSENFELD, ESQ., 


Of Counsel 


ae, 


MR. IMBERMAN: The defendant is ready. 

MR. SCHAFFER: The plaintiff is ready. 

THE COURT: From the Government's brief submitted! 
this morning, it is their viewpoint we are dealing with a 
non-appealable order. It would seem to me that we ought 
to have an argument on that before we proceed further. 

Mr. Schaffer. 

MR. SCHAFFER: Yes, your Honor. As the defen- 
dants pointed out in their brief, Section 10 of the APA 5 
USC Section 701(a) (2) provides that the provisions for 
judicial review of that chapter in the APA are not applic- 
able to the extent that the agency view is submitted--the 
Government recognizes that is a narrow decision. The 
Government said it is applicable in the rare instances where 
statutes are drawn in such broad terms that in a given case 
there is no law to apply. 

It is the Government's contention that this is 
precisely such a case. he USC Section 1395(g), which gives 
the secretary the authority to determine when and how 
interim payments will be made, states that the secretary 
shall periodically determine the amount which should be 
paid under this part to each provider of services with re- 


spect to the services furnished by it. A.d the provider of 


services shall be paid at such time or times as the 
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secretary believes appropriate, but no less often than monthly) 

Now, it is the Government's contention that this 
language, as the secretary believes appropriate, is a clear 
indication of a Congressional intent to commit that decision 
to agency discretion as long as the payments are made at 
least onte a month. This is not a case such as Citizens to 
Preserve Overton Park versus Volpe where we are dealing with 
statutes which specifically limit the authority of the secre- 
tary to take a certain decision and provide guidelines on 
the basis of which he is to make that decision. 

“In Overton Park, the Supreme Court held that the 
agency decision to build a highway through a park area was 
not submitted to agency discretion because there was law to 
apply. The statute in that case required the secretary to 
make a determination that no other feasible route for the 
highway could be found, and that the particular route that 
he chose would minimize the room on the park land. 

Here we are dealing with a statute that provides 
no such factors for the secretary to consider. And, there- 
fore, provides no basis for judicial review. The statute 
says that the secretary may make payments at such times as 
he believes appropriate. It follows that the secretary has 


made a determination of the times he believes appropriate. 


In view of that open-ended language, it is the 
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Government's position that we have here a case where there 
cannot be judicial review because there is no standard to 
be applied, but rather this is a situation where Congress 
has indicated its intent that the decision be committed to 
agency discretion. And, therefore, not subject to judicial 
review. 

THE COURT: Mr. Imberman. 

MR. IMBERMAN: If your Honor please, I must 
confess that I received the Government's brief at about 
10:15 this morning. I have literally not had a chance to 
read it. 

However, I would like to respond to Mr. Schaf- 
fer's statement by saying that it is untrue that there are 
no standards in the statute to apply, because Title 42, 
Section 1395(x) of the statute, subdivision Vl(a) says that 
the reasonable cost of services shall be paid to the pro- 
vider. The statute goes on to say that this means direct 
and indirect costs. In the various regulations which have 
been promulgated, aside *:om the langugage which Mr. Schaf- 
fer discussed, that the secretary snall pay when he thinks 
appropriate, but at least once a month--there are specific 
regulations. 


I will read one of them, your Honor. Section 


405.454, and.that says, and I quote, "While the law pro- 


bjmjb p - - § 
vides that interim payments shall be made no less often than 


monthly, intermediaries," 


in our case Blue Cross, “are 
expected to make payments on the most expeditious basis 
administratively feasible." 
Now, I suggest, your Honor, that there can be 
no more imperative language than what is cited in the regu- 
lations, and when an agency has made payments to the volun- 
tary hospitals on a weekly basis for almost eight years. 
After having found that the prior basis of mak- 
ing payments was totally inadequate, and we will have a wit- 
ness who will testify that when Medicare ee and when 


hospitals were supposed to be paid on the basis of the bill- 


ings that they rendered, the hospitals, Blue Cross and the 


Social Security Administration, became so bogged down in 


paper work that it was impossible to get money flowing into 
the hospital to take care of THOSE: HOSTENAS 

As the result they started the PIP System which, | 
in effect, separated the flow of paper from the flow of 
money. Hospitals would get weekly payments geared to their 
annual needs, and the paper work woulée catch up later. That 
has been done. 

THE COURT: You are arguing to a point not made 
by the Government. The Government says, that the discretion 


here was given to the Administrator by statute, and under 
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the Overton case, there is nothing for the Court to review. 
That's the issue he has posed. 

MR. IMBERMAN: I would submit that there is, and 
I a ial ai one recent case in which another change in the 
regulations was attacked in this case by the American Hospi- 
tal Association, and this is a decision by the District 
Court of the District of Columbia. 

In that case it is the American Hospital Asso- 
ciation against Weinberger. | 


THE COURT: Is that in your brief? 


MR. IMBERMAN: Yes, it is in my brief. Now, 


in that case the Government attempted to change a regula- 


tion. Under the prior regulation the Government, as the 
result of studies, had recognize- that Medicare patients 
require a considerable amount more nursing care than ordin- 
ary patients. And so there was what is called the 8.5 per 
: 

cent differential paid to hoaplental. Hospitals for routine 
nursing care for patients were given 8.5 per cent more than 
the ordinary amount. Last year the Government attempted to 
eliminate the 8.5 per cent. The American Hospital Associa- 
tion challenged that in an action in the District vourt 

for the District of Columbia. 


The judge granted summary motion to the plain- 


tiffs, and set aside the regulation. The similar argument 
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‘was made by the Government in that case. 

I have here a transcript of the entire argument 
on the motion for Summary judgment, and Judge Hart's deter- 
mination at the end of the argument. Judge Hart said that 
he had jurisdiction to determine whether or not the Govern- 
ment's change in the regulation was valid. He determined 
that the reasons they gave were totally irrelevant to the 
issue, and that the regulation that the Government was try- 
ing to impose then was totally contrary to the prior regu- 
lation. 

Now, there just is no doubt in a situation like 
this where the Government, without any reason whatsoever, 
without advancing any reason whatsoever, issues a regula- 
tion which violates the statute because reasonable cost in- 


cludes, if your Honor please, the cost of working capital. 


It includes that. It must. : 
The heaindanis before the Senate Finance Committee 

which we have cited in our briefs--the very regulations 

tal is a necessary part of cost because the Statute and 

the regulation speak of direct or indirect cost, Standby 

cost. Let me give you one other example from the Statute, 


your Honor, 


which HEW has issued plainly demonstrate that working capi- 


The same statute I mentioned to you requires the} 
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2 secretary, in prescribing the regulation by which the hospi- 

3 tals are reimbursed for their costs, to consider, and I am 

4 not quoting, "The principles generaily applied by national ; 
5 organizations or established pre-payment organizations," in | 
6 | computing the amount of the payment. | 
7 Now, there is no more important national organi- 
8 zation in this field than Blue Cross. 

9 In this area Blue Cross is the fiscal inter- 

10 mediary. The Government's agent is to pay more than 85 per 
ll cent of the hospitals, and the principles they have estab- 

12 lished for payment hospitals is what the statute requires 

13 the secretary of HEW to regard and consider. Blue Cross 

14 in this area deposits in advance with the hospitals a sum AP 
15 of money equivalent to approximately 40 days of care that 

16 the hospital gives to Blue Cross subscribers. 

7 The purpose of that, as Blue Cross knows and 


the entire industry knows, is because the hospitals do not 


have working capital. 


2 Medicaid which is a similar Government sponsored 

21 method of paying for hospital care to poor people, does 

22 exactly the same thing. They deposit with the hospitals 

23 90 days of payment. So if the statute requires the secre-~- 

aA tary to consider the principles established by such organi- 

2% wixhue and the secretary is attempting to vitiate such | | 
: | 
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ou 


~ 


L* «) 


© 


10 


Ref 8 BS 


53a 
bjmjb . . § 


— a. . 


principles and to take away from the hospitals the working 


capital which they must have, I would suggest that your 


ee ee ee eee 


Honor certainly has jurisdiction to consider the action, 
and to determine whether or not it is either in accordance 
with the Health Insurance Law or the Administrative Pro- 
cedures Act because here there has been an absolute failure 
to give any reason whatsoever. And merely because the 
Statute says that the secretary in his discretion may do 
something, that does not mean his discretion is wide open. 
It does not mean he can do anything he wants without giving 
a reason. 


If your Honor will consider that if an injured 


secretary violates the statute. 

Now, I would like to suggest, your Honor, that 
we go ahead with this hearing and your Honor listen to the 
witnesses and give me an opportunity to respond to the 
brief which I have not even read yet. 

THE COURT: All right. Go ahead and put your 
first witness on, 

Mr. Ingram. = 


JAMES Cx INGRAM, called as a witness, 


having been first duly sworn, testified as follows: 


party comes into Court and says that the action of the 
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DIRECT EXAMINATION 
BY MR. IMBERMAN: 
Q Where co you live, Mr. Ingram? 
A 66 Dutch Hollow Drive, Orangeburg, New York. 
Q Will you give the Court your educational back- 
ground? 
| THE COU2T: What is he being put on for? 

MR. IMBERMAN: Mr. Ingram is an expert in the 
hospital reimbursement field, and now a consultant to hos- 
pitals. 

"THE COURT: Are’ you going to contest his quali- 
, fications? 

MR. SCHAFFER: No, your Honor, we will stipulate 
to the quulifications. 

THE COURT: Let's get down to the oie i this. 

Q Mr. Ingram, is Blue Cross the Medicare inter- 
mediary in this area? 

A One of two, 

Q Who is the other intermediary? 

A Traveler's Insurance Company. 

Q Just what does a fiscal intermediary do in 


connection with the Medicare program? 


A The fiscal intermediary handles all the payments 


made to the providers of care for services rendered to 


19 
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Medicare beneficiaries. 
Q Does the fiscal intermediary receive any thas 


cial reports from the hospitals? 


A Yes, they do. 
Q What is the form that those reports take? 
A In New York it is the Uniform Financial Report 


filed annually, covering the prior year's Wperekions. 

Q Could you very briefly tell the Judge what is 
on a Uniform Financial Report that the hospital files with 
Blue Cross? 

A The Uniform Financial Report is a comprehensive 
report covering the hospital's balance sheet, a reconcili- 
ation of the fund balances, a detailed statement of income, 
a detailed statement of expenses, sufficient Statistical 
data to enable the intermediary to make a cost allocation 
in accordance with the regulations, and finally service 
statistics as to how many patients were admitted, pati. 
days and clinical visits and emergency room visits and the 
like. 


Q Does Blue Cross use the Uniform Financial Report 


in order to compute the reimbursement that should go to 


hospitals for taking care of Blue Cross subscribers als 
A Yes, 


Q Was I correct that you had been with Blue 


Ee 
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Cross in the reimbursement area for 15 years? 
A I went into the reimbursement in May of 1961 

and left in August of '75. 
Q Will you tell us what you presently are doing? 
A I'm a consultant with Ingram & Compeny, a hospi- 


tal financial consultant. 


Q How many hospitals do you now represent? 


A About 40. 

Q Do you expect to be paid for your time here to- 
day, Mr. Ingram? 

A * Yes, I -do. 

THE COURT: The same as you are. I assume peopl 
get paid for coining down here. 
Go ahead. 

Q Are you, as the result of your years with Blue 
Cross, familiar with the manner in which Medicare payments 
are made to hospitals? 

A I am. 

Q Are you familiar with the system called Periodic 
Interim Payments? 

A Yes, I am. f 

Q Can you tell the Court when that system was 
first established by the Government, and what the circum- 


stances were? 
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A The system came into being in 1968. I don't 
remember precisely during the year when it came in. 

I think it was in the spring. It came about as 
the direct result of the paper work backlog that had de- 
veloped. You have to go back to almost the night of June 
30, 1966 to think of a program that was not in ictneweds 
and one minute later it was, and a massive program at that. 

Virtuali, everyone in the business, hospitals, 
the fiscal intermediaries and the Social Security Admini- 
stration simply had not geared up to handle paper work. 

MR. SCHAFFER: I would like to object to this 
point. A good deal of this testimony is not on the witness’ 
personal knowledge. He is not prepared to testify as to 


! 


what problems the Medicare Administration was having. He 
Fre working for Blue Cross, ! 
THE COURT: Objection overruled. Go ahead. 
\ 
A Because payments for icaliaahiae rendered were 

tied to the processing of individual bills, hospitals al- 
most immediately began to develop serious cash flow problenis J 
An attempt in this area was made to solve that with the 
current financing program. The problem became so acute in 
this area that an accelerated payment program was intro- 


duced which practically doubled the advance under the 


current financing program, but it was pretty clear to the 
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intermediary and the Social Security Administration staff 
that this was not a satisfactory method. 

Sometime early in 1968 a staff of members from 
the Social Security Administration called me. The man's 
name was Alvin Diamond. He told me that he had-- 

MR. SCHAFFER: Objection, your Honor. Hearsay. 

THE COURT: This is a preliminary injunction. 
He is just giving me background. 

I am completely able to cut out hearsay state- 
ments from my mind. There is no jury here. Go ahead. 

Q Go ahead. 

A Mr. Diamond called me to outline a system of 
payment that he had developed which would divorce the flow 
of money from the flow of bills. 

He thought this would cure the cash flow problem, 
and at the same time properly cure the backlog problems be- 
cause it meant the backlog would be attacked in an orderly 
fashion rather than under the kinds of pressures that had 
been developed. 


We discussed the method. I think, as I recall, 


I made several suggestions, and eventually the method came 


through in an intermediary letter, and in the regulations. 
Q Is that system still the system that is being 


used as of today? 
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It is, yes. 
Would you briefly describe how that system works? 
A The fiscal intermediary is instructed to hitetiae 

mine, based on prior experience and any other material that 
the intermediary may have, the amount of the annual payments ; 
that will be made to a given provider by the Medicare pro- 
gram. 

That amount is divided by 52 and each week a 
check for an equal amount is sent to the provider. At the 
end of the calendar year-- 

THE COURT: This is a oateniien year? 

THE WITNESS: In New York it is done on a calen- 
dar year, your Honor. 


Q Go ahead. 


A At the end of the calendar year, the hospital 


submits a financial report. The fiscal intermediary audits 
the financial report, and a scpiehtinslaaia is developed. 

That settlement will produce either an additiona 
amount due the hospital or a refund from the hospital to the 
program depending on the level of the equal weekly payments 
that are made during the year. as | 

THE COURT: So it is like a post-audit opera-— 


tion, isn’'¢ Le? 


THE WITNESS: Yes, your Honor. 
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Q When this gentleman from the Social Security 
Administration called you and told you about the program, 
did he tell you what the Government's intent was in establish} 
ing this program? 

Did you discuss that with him? 

A Naturally we did. The Government's intent at 
that time was to eliminate the cash flow problems that the 
providers were experiencing, and to begin to attack the 
backlog in some kind of an orderly fashion. 

Q What was your personal knowledge at that time 
of the cash flow problems that the hospitals in the City of 
New York were having with Medicare? 

A Severe, serious and debilitating. 

THE COURT: 1968? 
THE WITNESS: Yes, your Honor. 

Q Will you tell me what your knowledge as of the 
time you left Blue Cross in August of 1975 is with regard 
to the cash flow problems of the voluntary hospitals? 

A Depending on the location of the hospital within 
the inner City, depending on the extent of the ambulatory 
services that the hospitals render, it will range from 
incredible deficits with serious cash flow problems to a 


hospital in the more affluent suburbs which is able to 


manage its affairs on a normal routine basis. 
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THE COURT: Say that again. Under the present 
plan there are extreme cash flow problems when they get 
paid every week? 


THE WITNESS: Your Honor, the question directed 


to me was the general condition of hospitals. Not the 


effect of the present plan. 

THE COURT: I don't care about the general con- 
ditions of the hospitals. I want to know what is happening 
now. 

I ask you under the present plan do the hospitals 
have serious cash flow problems? 

THE WITNESS: Not with Medicare beneficiaries, 
your Honor. 

THE COURT: All right. 

Q Mr. Ingram, are you familiar with the preposed 
change in the manner in which the PIP program is to pay 
hospitals? 

A Yes, I am. 

THE COURT: You are going to ask him what it 
means, PIP, aren't you? 

The record does not know what PIP is. 

MR. IMBERMAN: I am going to put that on the 
record now, your Honor. 


Q When I said PIP, it is an anacronism for Periodic 
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Interim Payments, and you understaad that, and that is the 
program we have been talking about that the Government 
instituted in 1968, right? 

A Yee, six. 

Q And you are familiar with the proposed change 
in the method, am I right? 

A Yes, sir. 

Q What was the principal difference in the two 
methods? 

A The origina’ method provided for an average 
lag in payments of three and a half days. 

Q The method in existence now? 

A That's right. The present method, as 
Stand it, provides for an average ji in payments 


days. 


Q While you were at Blue Cross, did you ask the 


| 
! 


staff to make a study for you of the effect which this 
change in Medicare payments wike have on hospitals? 
A ¥es, ZI @id. 
Q Was that study reduced to writing? 
Yes, it was, 
Do you have it here? 
i have it in my briefcase, 


Will you get it? 
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Yes. 
Would you be good enough to produce it? 
That is a photocopy of the Original ene. 
MR. IMBERMAN: May I have this marked for iden- 
tification, wis Honor? 
(Plaintiffs’ Exhibit 1 for identification 
marked, ) 
BY MR. IMBERMAN: 
Q Mr. Ingram, look at the third page of Plaintiffs' 
Exhibit 1. 
Is there anything on there in your wid hind 
writing? 
A Yes, there is. 


Q What is that? 


A It is the total of the column which multiplies 


the weekly PIP payment by three. or own handwriting is 
$35,304,900. 

MR. IMBERMAN: Your Honor, I offer that docu- 
ment in evidence. 

THE COURT: What is that figure? 

THE WITNESS: $35,304,900, 

THE COURT: What does that represent? 


THE WITNESS: That represents the weekly PIP 


payment to hospitals in the New York Metropolitan area 
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multiplied by three. 

THE COURT: I understand but I don't know what 
this figure is supposed to represent. How can I rule on 
it? 

You say that it is a reduction in PIP payment. 
Does that mean at the end of the year they are going to 
get $35 million less than they received the prior year? 

THE WITNESS: The change from a three and a half 
day lag to a three week lag will reduce the cash flow to 


these hospitals by $35 million. Yes, your Honor. 


THE COURT: But at the end of the year they 


will be getting the same amount of money, Will they not, 

as they would have received last year? 
THE WITNESS: Yes, they will. 
THE COURT: Then I do not understand the figure. 
THE WITNESS: It is the timing of the payment. 


THE COURT: You put him on the stand as an ex- 


THE WITNESS: It is the timing of the payment, 
your Honor. They will eventually get the same amount of 
money, but they will get it three weeks_later than they 
would get it ordinarily. 

THE COURT: Are you claiming that they will have 


a constant $35 million deficit? 
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THE WITNESS: Yes, sir. 
THE COURT: Like the City of New York rolling 
over their notes? 
THE WITNESS: In effect, yes, sir. This is 


something that will occur once an@ once only, and in a 


given calendar year will, from a cash standpoint, reduce 


PIP payments by $35 million. 

Eventually the hospital will get this money. 

THE COUR1: Three weeks lacer? 

THE WITNESS: Three weeks later, ves, sir. 

BY MR. IMBERMAN: 
Q But always three weeks later, right? 
A Yes. 

THE COURT: Wait. Wait. In other words, you 
are saying that the purpose of this document is to show 
that the hospitals have a continual short term loan of $35 
million required by this proposed plan as opposed to what 
they pay now, if any. 


I gather they pay nothing now from what you 


MR. IMBERMAN: If your Honor please, I would 
respectfully object to that statement by your Honor because 
I do not think that is what it shows. 


If I may have a moment. 
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THE COURT: He is the expert. He is the one 
under oath. He is the one who is testifying. I rely on 
him and not on you. 
This is a factual matter. Yov are submitting 
a document in evidence. I am asking the witness does this 
mean that the voluntary hospitals, and I gather--incidentally, 
what area do the ho: »ritals cover for the record? 


THE WITNESS: The lower 17 counties of New York, | 


THE COURT: That includes some in Long Island 

THE WITNESS: Yes, sir. 

THE COrRT: And some will not be in our juris- 
diction, but I don't *hink it makes any difference. 

You ar: saying that they will, in the aggregate, 
have a $35 million deficit in cash flow which I gather will 
have to be met by borrowing money. 

THE WITNESS: Yes, your Honor. 

THE COURT: So they will continually have out- 
standing $35 million worth of paper. 

THE WITNESS: Yes, your Honor. Exactly. 

THE COURT: All right. Is there an objection 


to this document? 


MR. SCHAFFER: No, your Honor. 


‘(Plaintiffs' Exhibit 1 received jn evidence.) 


! | 
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THE COURT: Now you may proceed, Mr. Imberman. 


MR. IMBERMAN: Your Honor, if I may say one 


thing. That assumes that the hospitals wiil be able to 


borrow the money. 

THE COURT: That is not the issue, is it? 

MR. IMBERMAN: I think it may very well be in 
some cases, your Honor. 

THE COURT: The issue is whether you are going 
to get reimbursed for your cost. 

MR. IMBERMAN: The issue is when. That is most 
important. 

THE COURT: The issue is not whether you are 
going to be able to borrow $35 million. That is not the 
issue before this Court. | 


I am in no position to make that determination 


and neither is this witnec3. 


MR. IMBERMAN: Of course not but the point I am 
trying to make, »our Honor, is that working capital is a 
part of the cost. 

THE CUURT: I understand that fully, but don't 
tell me there is an issue here of whether they can borrow 
it in the first place because that is not in issue here 
because you have nobody here able to tell me whether they 


can borrow it in the first place. That is not in issue 
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2 here because you have nobody here able to tell me whether 
3 they can borrow it or not. 

4 You do not know and I do not know. 

5 MR. IMBERMAN: I can put on a fisca: officer 
6 || £rom the hospital, and he can tell you. 


7 THE COURT: That it would be impossible to bor- 


8 row this money? 


9 MR. IMBERMAN: I will let the witness testify in 


5 he thir case. 


1] THE COURT: I won't believe him. 
12 Mi,. IMBERMAN: All right. If your Honor please, } 
13 || 2x would like to offer as Plaintiffs’ Exhibit 2, a typewritten 


14 copy of Exhibit 1 which makes it more legible. 

15 In addition, I would like the record to note 
16 that because Exhibit 1, which was prepared by Mr. Ingram, 
W listed some hospitals which are not members of the Greater 
18 New York Hospital Association, therefore, technically not 
19 members of the class I have shown on Exhibit 2, or my pro~ 


20 posed Exh:bit 2, the hospitals which are not members of the 


21 class. 


22 On the third page we have indicated a subtraction 
os | for the amount of money represented by them. | 
2A | THE COURT: All right. ‘That reduces the figure | 
% | to twenty-eight million, three hundred ana seventy some odd | 

: | 
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dollars. 
MR. IMBERMAN: For the class, your Honor. 
THE COURT: All right. Go ahead. 


BY MR. IMBERMAN: 


Q Mr. Ingram, from your knowledge of the fiscal 


condit‘on, the financial condition of hospitals in the 
greater New York area, can you tell us whether in general 
they have cash to substitute for this deprivation of working 
capital? 

A Some do. Most don't. 

Q Would the proposed new PIP system be easier to 
administer than the present system? 

A There is no difference in the present system 
as far as the fiscal intermediary is concerned. 

Q Is it administratively feasibie for Blue Cross 
to continue to make weekly payments under this system that 
has been in effect since 1968? 

A Of course. 

Q Is the cost of working capital a reasonable 
part of the reasonable cost of running a hospital? 


A LE 33. 


ee ee re ree 


Q If any of the voluntary hospitals would have to; 
borrow the money which they would be short if the new PIP 


system went into effect, how would t..e interest cost be 
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seers, by whom? 

A The interest cost would be borne by all third- 
party payers, and by the individuals who pay for the cost 
of hospitalization out of their own pocket. 

Q Who are the major third-party payers of hospital 
costs in the New York area? 

A Medicare, Medicaid, Blue Cross. 

Q Taking the voluntary hospitals in the City of 
New York as a group, approximately what percentage of their 
costs are borne by those three payers? 


A Approximately 85 per cent. 


Q Do the voluntary hospitals in the New York 


Metropolitan area have any way of generating working capi- 
tal? 

A For the most part, no. In order to generate 
working capital you have to have a function that would 
generate a profit. 

This is one of *he purposes of profit, and 
the possibility that hospitals in the New York area generat- 
ing a profit in any function are very minimal. 
is that? ee 
reimbursement by the major third-party 


payers is cost based, and does not provide for any margin 


of profit on top of cost. 
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That leaves a very small peer of the popula- 
tion on which the hospital is able to generate a profit. 

In the middle class of the suburbs, this 
percentage is somewhat larger than in New York, but in 
New York it is virtually for all intents and purposes non- 
existent. 

Q Are there services in which the New York 
hospitals cenbine on which they lose money? 

A The hospitals in the New York area are losing 
such unbelievable sums of money in rendering ambulatory 
services as to make the future of hospitals in the New York 
area a dubious proposition. 

Q What is Siniiakeaes 

A Emergency services, clinic services. 

THE COURT: You mean ictubinok services? 
THE WITNESS: Yes, hats Honor. 
BY MR. IMBERMAN: 

Q Does Blue Cross deposit money in advance with 
the hospitals? 

A Yes, Blue Cross has an advanced payment program. 
The amount that is deposited will vary from 100 per cent. 
of the amount of bills that are in the so-called pipeline, 


that is in process, down to a lesser percentage depending 


on entirely how fast a hospital is able to bill. 
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If the hospital is able to bill quickly, the 
hospital will have all of its Blue Cross receivables 
financed. 

1@) In advance? 

THE COURT: I do not understand. sit I do 
not understand is that if they are able to bill quickly, 
they get their money in advance? 

THE WITNESS: The amount of money that they 
nave in adance, your Honor, under the Blue Cross program, 
and admittedly it is a complicated program, will vary 
by percentages from 100 per cent down to a lesser amount 
depending on the hospital's own record of billing Blue 
Cross. 

The Blue Cross staff, including myself, was 
‘quite concerned that if the hospitals received an advanced 


payment program, they would not devote the proper attention 


to billing for the services that were rendered. Blue 


Cross being an insurance company essentially has to have 
those bills on a reasonably fast basis in order to 
determine whether it is liquid or not. 
BY MR. IMBERMAN: 

Q Mr. Ingram, on a sasneukeee-0f the days of 
Blue Cross payments, approximately what percentages of days, 


payments in advance, does Blue Cross deposit with the 


73a 


ms3 Ingram - direct 


-_~ | 


hospitals, approximately? 
A That I would have to make some computations 
to figure that one out with any degree of precision. 


If you want an off the top of the head answer -- 


A The average hospital takes between 30 and 40 
days to bill a case from the day the patient is admitted 
until Blue Cross -- it takes 30 to 40 days for Blue Cross 


to pay. 


Q Give us your best estimate for this purpose. 


If the hospital is deing its part and billing 
promptly, the hospital will have 40 days of cash on hand. | 
That can vary down to as low as 10 to 15 days, depending | 
again on how fast the hospital en 

THE COURT: So, therefore, the hospital has 
the advantage of cash on hand that it really does not need 
for a period of time. 

MR. IMBERMAN: The hospital is spending the 
time to take care of the patient, your Honor. 

THE WITNESS: Exactly. ) 

THE COURT: If they get it in advance -- 

MR. IMBERMAN: In advance of the bill. 

In other words, Blue Cross is sieht the Sadnidaia in 


advance of the time that it gets a bill from the hospital, 


from the subscriber, but in the meantime the hospital has 
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taken care of the subscriber, your Honor. 
BY MR. IMBERMAN: 

Q Isn't that so, Mr. Ingram? 

A Exactly. 

Q And this is a case of Blue Cross furnishing 
working capital to the hospitals. 

A Exactly. 

Q Does Blue Cross have a iia Canine in 
New York? 

A Yes, they do. 

Q Do you know how much payment in advance Medicaid 
gives the hospitals? 


A Three months of payments in advance as I under~ 
stand the system. 


THE COURT: This advance payment plan is advance 
of billing? 
\ 
! . 
THE WITNESS: Exactly, your Honor. 


BY MR. IMBERMAN: 


Q Is the Medicaid system also a method of 


providing the hospital with working capital? 


A It is. 


Q Under the present Medicare system where the 
hospital is paid according to the HEW intermediary letter 


with a lag of three days, is that fairly clbse in your 


22 
23 
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“and 21 days. 
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opinion to have a deposit? 


A Taking all the circumstances into consideration, 


it is, yes. 

Q That is giving the hospital a constant cash 
flow, right? 

A A constant cash flow. 

Q In your opinion what would happen to the 
voluntary hisiinticidin and their fiscal situation if instead 
of getting the constant cash flow with the lag of three 
days between the time they take care of the patient and 
the time they receive the money, if that were swithced to 
a lag of 21 days? 

A The hospital would have to find some resource 


to finance the difference between three and a half days 


' 
' 


MR. IMBERMAN: I have no further iaiiiiaies. 
THE COURT: All right. 
Mr. Schaffer. 
CROSS EXAMINATION 
BY MR. SCHAFFER: 
Q Mr. Ingram, you have testified, have int not, 
that there was a cash flow problem that the hospitals 


experienced after the beginning of the Medicare program 


in 1966, is that correct? 
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A Yes, sir. | 

Q Was that cash flow problem due to the con- 
ventional reimbursement system which was then being used 
by Medicare? 

A When you say "reimbursement system", do you 
mean the system for establishing the level cf reimbursement 
or the system for paying hospitals? 

Q The hospitals' system for paying hospitals. 

A It was the direct result as the systein of 
paying hospitals. 

Q ‘ you also testified that currently hospitals 
are suffering from an acute cash flow problem, is that 
correct? 

A That's correct. 

Q Is that cash flow problem, that is the current 
one, due to the system by which hospitals are being 
reimbursed by Medicare? 

A No, it is not. 

Q What are some of the factors it is due to? 

A The primary factor is the loss that ‘is being 
incurred by hospitals in rendering ambulatory services. 


Q With respect to those ambulatory services, 


Mr. Ingram, under the present PIP system used for members 


of plaintiff class, that is under the weekly PIP system, 


ms'7 Ingram —_ cross 
ar2 ambulatory services covered under the PIP system? 

A No, they are not. 

Q Sir, in other words, even if the PIP system is 
changed from weekly to biweekly, that does not affect the 
rate of reimbursement for ambulatory services, does it? 

A No, it does not, that's right. 

Q Yet you have testified it is because of the 


ambulatory services that hospitals are presently suffering, 


that they are suffering your cash flow problem, is that 
correct? : 

A Precisely. 

Q Your testimony as to cash flow problem, what 
is the source of your knowledge? | Is it the UFR's that 
you previously spoke about? ! 

A It ie the Annual Form Financial Report 

; 
submitted by each hospital, plus dutty ongoing conversa- 
tions with hospitals in addition to constant demands that 


were being made on Blue Cross to increase reimbursement 


to assist with this problem. 


or at least principally because of the ambulatory services 


Q With respect to the Uniform Financial Report, 
those are submitted by the hospitals to Blue Cross, is 
that correct? 


A Yes, sir. 
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Are they audited by Blue Cross or accepted 


They are audited by Blue Cross. 
How often? 


A Annually. 


‘) I believe they are submitted monthly, is that 


correct? 

A No. The reports are submitted annually. 

Q And the figures you used in your studies, were 
they taken from audited UFR's or unaudited reports? 

A Unzudited, that is unaudited by Blue Cross. 

The Uniform Financial Report is audited by an 

independent public accounting firm of the hospital's own 
choice, and the balance sheet from 'which the current 
“assets and liabilities were taken were audited balance 
Sheets, that is audited by CPA's. 

Q On that study you have jused the number 3 as 
your multiplier, is that correct? 

A Correct. 

Q Why did you choose the number 3? 

A It was convenient. 

Q What does it represent? 

A It represented at the time we made the study 


the approximate increase in the lag that was going to 
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take place. aye 
Q I am afraid I do not understand. 
Under the modified PIP system the average lag 
is three days, is that correct? 
“A Three and a half days. 
Q Under the modified system it is three weeks? 
A Correct. 
Q And under the previous PIP system still in 
use in certain hospitals, the average lag is three and a 
half cays? 
A Correct. 
Q Shouldn't the multiplier-have been two and a 
half rather than three? 
A Probably. Yes. If I had known at that 


time that the modified PIP system was going to a three- 


weex lag rather than three and a half -- at the time this 


sheet was prepared we were uncertain as to the regulations. 


My rsding of the regulations indicated to me that the 
lag was going to be increased by three weeks rather than 
a three-week lag. 
Q But, in fact, the original notice of proposed 
rule making change in the PIP system ia issued in January 


of ‘74, correct? 


A Correct. 
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Q And pursuant to that notice of proposed rule 
making it was set forth that there would be biweekly 
payments and payments would be made no earlier than two 
weeks at the end of the service period, is that correct? 

A I don't recall the original issuance period. 
What prompted me to have this exhibit prepared were regula- 
tions that were issued ir 1975, I believe, sir. 

And my reading them indicated to me ehae the 

lag was going to be increased by three weeks. I submit 


that my reading is wrong, but at least that is the reason 


for doing it. 


for the record what was meant by the 3 times 5 notation 
on the top of the next to the last column. 

What does that mean? 

THE WITNESS: Presently hospitals in this 
area are being paice o. were at the tind this was prepared, 
$11,768,300 per week. An increase in the lag of thr > 
weeks would be three times that figure, sir. 

MR. IMBERMAN: Your Honor, it is three times 
Column 5. 

THE COURT: Oh. Oh. 


THE WITNESS: Three times Column 5. 


THE COURT: Mr. Ingram, you started to indicate 


8la 


ms*.1 Snaiteis - cross 
BY MR. SCHAFFER: % 

Q Mr. Ingram, would it be your testimony now 
that for a correct computation of the amount of cash flow 
lost by the hospitals, the multiplier 2-1/2 should have 
been used rather than 3? 

A It should be computed on the basis of days. 
The lag goes from 3-1/2 to 21 days, a 17-1/2 increase in 
the lag. We could reduce this to a per diem cash flow 


and multiply it by 17-1/2. 


Q If the difference in time is three and a half 


A It would well be. 

Q How can it be anything else? 

A Mr. Schaffer, I'm the kind of person that I 
would not tell you today was Tuesday until I looked at 
the calendar. 

If you give me the opportunity to work it out 

mathematically, I'll k2 glad to do it. 

0 I'm not a mathematician but isn't it clear when 
you subtract 3-1/2 days from three weeks you get two and 
a half weeks? 3 


MR. IMBERMAN: Your Honor, I would be willing 


days to three weeks, isn't that a change of two and a 
half weeks? . | 


to concece that this total amount is off. I do not think 
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there is any point in Mr. Schaffer arguing with Mr. INgram. 

The Government's own intermediary letter says: 

"Under the old systema lag of three days | 

and under the new system a lag of three weeks.” 

I will be wiiling to compute what the lag was 
and work out the computation. 

THE CQURT: It doesn' make much difference. 
Unless your point is that the lag is going to be so greatly 
reduced as the result of the computation that the hospitals 
can clearly take care of the cash problem. 

MR, SCHAFFER: The point is the $35 million 
figure overstates by one-sixth, one-sixth being one-half 


of three. 


THE COURT: All right. 
BY MR. SCHAFFER: | 
Q After taking into ciel ta that some of the 

hospitals on your list are not members of the plaintiff 
class that Plaintiffs' Exhibit 2 indicates, the loss of 
cash flow is $78 million -- 

THE COURT: Plaintiffs' Exhibit 2? 

MR. SCHAFFER: Marked for identification. 


I don't know if it was introduced. 


THE COURT: 1 thought it was substituted. 


There is only one exhibit. 


5. = 8 8 
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MR. IMBERMAN; ~ typewritten copy being 
Exhibit 1. 
BY MR. SCHAFFER: 
Q In any event, the typewritten copy, Exhibit l, 


taking into account that it is overstated by one-sixth 
but we will use the number here of $28 million as the loss 


of cash flow. 


Now, approximately what is the total Medicare 
reimbursement to the New York area hospitals in a given 


year currently? 
A Approximately $650 million. 
Q So of that $650 million we have a loss of cash 


flow of something: less than $28 million? 


' 
A Correct. ! 


‘ 
' 


Q You stated that the current cash flow problem 


was caused by factors other than the Medicare payment 
| bs r 
t 


system or the timing of the Medicare payment system. 
Because of those cash flow problems, have " 


hospitals in the New York area had to borrowing to meet 


their current capital needs? ; 
A Yes, sir. 
Q Where they can show that that borrowing is 


necessary for operating expenses, is it not true that 


Medicare reimburses them a percentage of the interest cost? 
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A Yes, sir. | 

Q And Medicare does that even though the borrow- 
ing was note made necessary or not precipitated by anything 
having to do with the Medicare program, isn't that 
correct? 7 

MR. IMBERMAN: If your Honor please, I object 
to the form of that question. 

THE COURT: He is asking whether it is true 
or not. He can say yes or no. 

A It is true. 

Q It is true that when Medicare reimburses for 
interest cost it just looks to see whether there was a 
general need, not the specific borrowing, is that correct? 

A Exactly. . | 

Q You have stated that there is an average lag 


of 30 to 40 days between the time that a patient leaves 


: 
the hospital and the time that a hospital, Blue Cross 


generates a check to the hospital under the Blue Cross 


system. 

A From the time the patient is admitted to the 
hospital to the time that Blue Cross pays it will range 
between 30 and 40 days. probably sii Had 40 than 30. 


Q When we are talking about Blue Cross we are 


talking about Blue Cross in the capacity as,a private 
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insurance carrier, is that correct? 

A Yes, sir. 

Q So that hospitals under the private Blue Cross 
system are encountering a lag of approximately 40 days, is 
that correct? i 

A That's correct. 

THE COURT: What is this? 

MR. SCHAFFER: The witness has testified, your 
Honor, that the lag between the time that a patient enters 
the hospital and the time that Blue Cross generates a 

» check under private Blue Cross insurance is approximately 

40 days. 

The witness has said that that is the lag in 
payment. 

THE WITNESS: No, that's the lag in pay ing for 
a specific case. 
BY MR. SCHAFFER: 

Q What is the average length of stay in the 
hospital? 

THE COURT: Wait. Wait. Wait. I thought 
there was a prepayment plan before the bill came in so 


there isn't the 30 to 40-day lag. 


MR. SCHAFFER: What I am trying to point out is, 


and putting aside for the moment the issue of the prepayment, 
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that the system of generating payments of Blue Cross 
is, in fact, slower than the proposed three-week lag in 


the PIP system. 


THE COURT: It is not, in fact, slower because 


r 


it is a prepayment. 


MR. IMBERMAN: Exactly. 

THE COURT: Theoretically it would be, but 
in order to meet that they have a prepayment system. 

MR. SCHAFFER: Of course. 

THE COURT: So there is no 30 or 40-day lag. 

Ask him if there is a lag with the prepayment 
system, because it is not a lag of prepayment of services 
but the billing. 

THE WITNESS: Correct, your Honor. 

THE COURT: How much lag is there now even 
with the prepayment treatment between the. renditon of the 
service cn Friday, November 28th, and the hospital getting 
paid for that? Even under the prepayment system there 
has to be a lag. 

THE WITNESS: It will range from Saige 


periaps, as high as 50 per cent. 


THE COURT: 50 per cent of what? 
THE WITNESS: Of the cost. 


THE COURT: I am talking about the day 
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eee, 


payment. A patient comes into your hospital today, 
November 28th, a member hospital, and. he is treated for 
a broken leg. 
How long does the hospital have to wait to get 
money for today's treatment even under your prepayment plan? 
THE WITNESS: In those terms, your ineasis it 
will range from zero days to approximately 20. 
BY MR. SCHAFFER: 
Q So it is an average of 10 days because we are 
doing averages here, aren't we? 
MR. IMBERMAN: “ I am not prepared to accept 


that it will be an average because we don't know how many 


days are zero and in between. 


THE COUFT: It is obvious, Mr. Imberman, that 


there is a lag even under the prepayment plan. There is 
a lag. 

They are not getting paid today for fixing 
my broken leg today. 

MR. IMBERMAN: If the hospital gets 40 days’ 
Payment in advance, 40 days of Blue Cross billing, and 
has that on deposit, I would submit that the lag for any 
individual patient would be minimal. 

But I have a group of fiscal nibbinase from the 


hospital, your Ionor. 
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THE COURT: He is the expert of Blue Cross 
MR. IMBERMAN: I have other witnesses. 
TilE COURT: We will get to them. I want to 
get this witness" testimony. 
| THE WITNESS: The Blue Cross method is an 


incentive method. The faster the hospital’ bills, the 


more money it will have on deposit. 


In actual practice what happens is if a hospital 


is effluent, it does not break its neck to get the bills 
in. A hospital under fiscal pressure will really doa 
job in the billing department, and get the bills in quickly. 

As the direct result of that, the amount of 
cash advance is larger. In many sibileie a ts completely 
cover the cost of services being rendered on the day of 
service. 

TIE COURT: Now you have to ex, .ain this 
prepayment plan more in detail because I don't understand 
it. 

Let's assume a hospital opens December lst, 


1975, opens its doors for business. Explain to me how 


your system works. 


THE WITNESS: For that kind of a hospital 
we would use the average experience of other hospitals. 


But if I may take a hospital already in business, what 
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Blue Cross did was to determine what the annual payments 


would be, and would say to a hospital, “We will make an 


advance payment to you based upon a percentage of the 


annual payment. If your billing is more than 30 days, if 


the _— in your billing, from the time the patient is 
discharged until the time the patient gets the bill", and 
they have computer runs to determine this, your Honor, 

"We will not give you any kind of an advance payment because 
you do not need one." 

And, "By your own laxity in billing there will 
be no advance payment.” 

However, if the lag is only for five days from 
the time of discharge to the time that Blue Cross receives 
the bill, and this was determined to be about as short a 
time as the hospital could conceivably do it, they will 
have to deposit. I believe the current figure is 
11 per cent of annual payment. 

Now, the percentages would range anywhere from 
zero, 1, 2, 3, 4, 5 depending on the time lag in the 
billing, and the percentages which are designed so that at 
no point would Blue Cross have on deposit with a hospital 
more than the cost of the day's care. ons reason for 


that is the insurance law in New York. 


. iN 
‘However, it was designed very carefully so that 
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the figure could and did go right up to 100 per cent. 

THE COURT: But there still would be five days 
of lag, wouldn't there? : | 

THE WITNESS: No, your Honor, there wouldn't. 
The hospital would have that money in the bank and would 
cover the day of service it would render. ‘There might be 
a five-day lag in the billing, but that was a measure of 
the mechanical time it took to prepare a bili. 

THE COURT: But your money did not go out until 
you got the five-day bET1, 410) Et? 

THE WITNESS: The money for that bill did not, 
but the deposit was there at any’ given time. 

THE COURT: In other words, take the 
theoretical hospital that opens on December lst. Would 
you give them a deposit on patients they are going to treat 
during the month of December? 

THE WITNESS: Yes, we would, your Honor. 


We have to determine -- 


THE COURT: I assume you would take last year's 


billing for a comparable hospital and say, "We will give 
you you 1/52" or whatever it is, and that is the way I 
understand the present PIP plan works. 


fHE WITNESS: Yes, Your Honor, we would. 


We would put on deposit with them just as a security rent 
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deposit that a tenant would sane with a landlord. 
THE COURT: All right. I think I understand. 
Go ahead. 
BY MR. SCHAFFER: 

9 Mr. Ingram, let me pursue this. In this 
situation where a hospital is very efficient in getting 
its billing out and, therefore, has'on deposit 100 per 
cent of its nesanen for a given day, then the only lag 
between the time of delivery of service and the time it 
actually gets the money would depend on how long that 
patient was in the hospital, is that correct? 

a No. Actually the hospital has the money for 
that patient while the service is being rendered, and has 


it there constantly on an average. 


Q Therefore, a hospital that is very efficient 


would be one which had zero lag between the delivery of 


service and the time of payment. 


A Exactly. Exactly. 

Q I want to make sure that it is possible to have 
no lag at all. 

LN Yes. 

Q Hospitals that are less efficient in their 


billing practices, you have testified, might suffer up to 


a 20-day lag. 


Ingram ~ cross 
A Exactly. 
Q And the lag we are talking about is the lag 
from the date the service is delivered to the date the 
payment is made, is that correct? 


A 20 days. It can go 40 days or more. 


MR. SCHAFFER: I ask the Court's indulgence, 


but this may open up another can of worms. 
THE COURT: We have plenty of worms already. 
BY MR. SCHAFFER: 

Q Is the prepaid system under Medicaid basically 
the same you have described under Blue Cross? 

A I'm not completely familiar with the Medicaid 
system. It is my understanding they have estimated the 
monthly volume with the hospital, and put up three months 
in advance with hospitals. That's about the extent 
of my knowledge, Mr. Schaffer. 

Q Would you be able to venture an opinion as to 
whether the average lag, even with prepayment under the 
Medicaid syste . is greater or lesser than under Blue 
Cross? 

I realize I “ay be asking you whether New York 
City is more or less efficient than your former employer, 
but that is the gist of it. 


A I have no way of knowing. 
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Q Mr. Ingram, how often do New York area 
hospitals have to pay wages and salaries? 

A It will vary. There are weekly payrolls, bi- 
weekly, monthly payrolls. 

si Would you say that most employees get paid bi- 
weekly? | 

A As I understand it the union employees get 
paid weekly, and the union is fairly strong in this area, 
and nurses probably every two weeks, professional rank 
will get paid monthly. 

Q Who are the union employees? hs 

e- Primarily housekeeping, laundry and linen, 
clerical people, to some extent technical people, and in 
some hospitals practical .urses, orderlies, aids. 

Q Can you estimate what percentage of the total 
payroll obligation of the New York Hospitals goes to union 
employees? 

A No, I can't, sir. 

Q Can you estimate what percentage of the total 
number of employees are non-union employees? 

A No. Of my own knowledge I can't. 

Q Is it fair to say by and large the union 
employees are the lower paid employees? 


A Yes, it is. 
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Q One other matter on salaries, about what 
percentage of a hospital's current expenses are taken up 
in salaries and wages? 

A In direct salaries approximately 62 per cent. 

Q You say direct salaries. What does that 
phrase mean? 

A Fringe benefits would add another 10 per cent 
to that. 

Q And would the remaining percentages of current 
expenses be payment to vendors for various goods and 
services? 

A Except for the depreciation cost, yes. 


Q Do hospitals generally pay vendors immediately 


upon receiving the services or goods that are being 


purchased? 
A No, they do not. 
{ 


About how long is the lag? 


The average lag is in the New York area is 60 


In fact doesn't the lag sometimes become much 
longer than that? 
A Oh, yes, it does. 
Q How long will it get to be? 


A I heard of lags as long as nine months. 
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? Q You have testified, I believe, that in your 


opinion the loss of cash flow that would be occasioned by 


the changeover to a modified PIP system would require 


most of the hospitals and plaintiff class to engage in 


some borrowing, is that correct? 


7 A I believe so, yes, sir. 


& Q Do you have an opinion as to what percentage 


9 of that loss cash would have to be paid up in the form 


of borrowing? 


11 A I haven't made the study, no. I would say it 
12 -mMay run as high as half. 

13 = So that if we use the 28 million-dollar figure 

14 again, keeping in mind that the Government has an objection 
15 to that figure, approximately $14 million would have to be | 
6 borrowed? | 
7 A It might go that high, yes. 
18 Q Do you have any knowledge as to what sorcenkeies. | 
19 of the total current liabilities of the New York area | 
20 hospitals such borrowing would represent? j 
21 A No, I have no idea. | 
22 | MR. SCHAFFER: No further questions, your H 
23 Honor. | 
2A THE COURT: May I ask you a ‘eiiiiiwan Mr. | 
25 Ingram? | 
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THE WITNESS: Yes, your Honor. 

THE COUFT: You have this figure of $28 million 
on Column 6. If there is no need to make horrowings for 
the present PIP payinents i..ch according to this shows 
$9,457,000, you are ass':". that ‘it is the impact of the 
extension that creates -° orrowing. 

THE WITNESS: ie, your Honor. 

THE COURT: ‘Yherefore, shouldn't the $9 million 
be taken out of the $23 m ‘lion because $9 million of it 
you do not need to i 

You c . borrow for the impact which 
would be the $18 million o.: $19 million dollars. 

THE WITNESS: If the lag were properly 21 days, 


properly, the impact would be $28 million, your Honor, 


because the lag is being increased. 


Actually the lag is 17-1/2 days, your Honor, 
and the time lag from 3-1/2 days to 21 days which means 
that 17-1/2 “ ys of PiP payments will have to be financed 
by some hosp 

THE COURT: But if you do not have to finance 
your payments now, shouldn't that, to the extent that 
you don't have to finance your payments now, shouldn't 
that be subtracted? 


THE WITNESS: Not from the increase in the 
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lag, your Honor. 
THE COURT: Okay. 

REDIRECT EXAMINATION 

BY IMP ERMAN: 

Q Mr. Ingram, you were talking about Medicare 
and ambulatory services at the beginning of your cross- 
examination. 

Does Medicare pay for some portion of the 
ambulatory services? 

A Yes, it does. 

Q How long does the hospital have to wait for 
that money? 

A Of my own knowledge I couldn't tell you. 

It depends how long the hospital gets the bill and how 
“Seale it takes to process the bia. ! 
Q You don't have a specific answer? 
\ 

A No, I do not. i 

Q On your cross-examination yo. said that the 
total amount of Medicare annual payments in this area was 
$650 million.’ 

A Approximately. 


Q Is that for all the hospitals in the 17-county 


Yes; 2 458, 
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No, I am sorry. Let me correct that. 
It is for the 140 hospitals that have chosen 
Blue Cross as their fiscal intermediary. 

Q - And the members of the class which are members 
of the Greater New York Hospital Association are being 
paid under the present PIP system, it would be considerably 
hase than that, would it not? 

A It would, yes. 3 

Q Do you have any idea what the annual amount 

ceople is? 
No. 
But it would be less? 
Yes. 
Substantially less? 
A Substantially less, sais 
Q Mr. Schaffer askal you eaniiie when a hospital 


{ 
| 
borrows money in the ordinary course of its business, whethe 


Medicare pays a portion of that, of the interest cost. 


Your answer was in the affirmative, am I right? 

A Correct. 

Q Is that because the interest cost is an ordinary 
cost in running the hospital? 


A Under the requlations interest is an allowable 
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0 Just as paying for nurses, food or drugs, 
am I right? 
A Yes, sir. 
Q And Medicare pays a percentage of the total 


operating cost based on the regulations which include how 


am: I right? 

A Correct, sir. Roughly. 

Q There was quite a discussion on cross examin- 
ation about the system of Blue Cross making deposits in 


the hospitals. 


many patient days in the extensive use of Medicare patients 
| 
} 


Could you give us a figure as to what the total 
amount Blue Cross has on deposit with the hospitals with 
which it has contractors? 

A The last figure I remember, and this was August, 
was $72 million. 
Q $72 million? 
A Yes, sir. 
Q And this is distributed among the various 
hospitals that they keep on deposit at all times, am I 
right? 
| A Yes, sir. 
Q And that is for use as working capital? 


A Yes, sir. 
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ms 


Q Are there any hospitals in the Greater New 


York Hospital Association that have the maximum on deposit 


with you? 


— oo 
A 


A Yes. 

Q Which would be? 

A Quite a few. 

Q Which would be 11 per cent of the total annual 
billings? 

A Yes, sir. 

a You also testified on cross-examination that 


bzesed on your knowledge the lag in paying vendors was about 


60 days? 
A Yes, sir. 
Q 60 days from the time they received merchandise 
or services sia paid for it? 


A Yes, Sr. 


Q You also said in some cases the lag covld go up 


4s six months or nine months, I think you said. 


es, sir. 


Do you know why that is? 


A They don't have the moncy to pay their bills, 


a form of bo~rowing is borrowing from vendors. 


Q The vendor is the banker instead of the bank? 


A Exactly. F 


19 


21 
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Q Do you know the effect that has on the 
hospitals? 
A It raises the price. 
Pir 
Q Would the change in the trip system to what 


the Government is proposing now make the working capital 
ih eititinen of the hospitals better or worse? 

A In my opinion, sir, worse. 

Q Are there some hospitals to your knowledge 
which cannot borrow money now because they have exc. 2ded 
their borrowing ability? 

A There are, sir. 

MR. IMBERMAN: I have no further questions. 
THE COURT: You may step down. 

(Witness excused.) 
THE COURT: You jay call your next witness. 


MR. IMBERMAN: Mr. Birnbaum. 
\ 
f 
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IRWIN BIRNBAUM, called as a witness, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. IMBERMAN: 
Mr. Birnbaum, where do you live? 
49 Palmer Avenue, Scarsdale, New York. 
Q What is your occupation? 
A Deputy director for fiscal affairs of 
Montefiore Hospital Medical Center. 
Q Will you give the Court your educational back- 
ground? | 
THE COURT: You do not need that, do you, Hr. 
Schaffer? 
MR. SCHAFFER: No, your Honor, we will stipulate 
as to his qualifications. 
MR. IMBERMAN: I assume you are stipulating 
to his qualifications as a fiscal expert in hospital 
administration. 
THE COURT: He is the deputy director for fiscal} 
affairs of Montefiore Hospital, and as such he is testifving 


BY MR. IMBERMAN: 


A Since 1969. 


Q How long have you held that position? | 


Q liow long have you been in hospital administratio 
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generally? 

A Since 1963. 

Q Are you familiar with the manner in which 
hospitals are reimbursed for services rendered to Medicare 
patients? 

A | Yes, sir. 

Q Could you brie“ly tell the Judge for the record 
the manner in which the reimbursement for services rendered 
to Medicare patients is computed under the regulations? 

A The Medicare costs are divided into two areas, 
your Honor. What they call routine costs and ancillary 
costs. 

The routine costs are those what we call in 


the field the hotel services, housekeeping, engineering, 


dietary, in addition to nursing services which are included 


as routine as well as the teaching courses, the interns, 
residents and supervision thereof. 

The other group would be the cost of rendering 
services in the operating rooms, labcratories, and those 
are the ancillary costs, and x-ray. 

The Medicare program reimburses the hospital 
on the basis of the Medicare days, total days. If 40 per 
cent are Medicare, they will pick up 40 per cent of the 


routine costs. On the other hand, the ancillary costs, 
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the laboratory, the x-ray, since the Medicare statute 
req3uires that Medicare will pay its fair share, only the 
belief in ceeexiee at the time was that a Medicare patient, 
because he was older and stayed longer, might use less of 
the a idlary than a non-Medicare patient. They came up 
with an approach called the ratio of cost-to-cost applied 
to charges which is a CCRC. Under that calculation what 
happens is that the total costs of a department like the 
laboratory are divided between Medicare, and all other 
parties on the basis of the amount of Medicare charges to 
total charges. 

es give an example, if an x-ray department 

costs $1 million, and there were a million dollars in 
charges that went to all patients. if Medicare represented 
30 per cent -- Medicare patients represented 30 fer cent of 


those charges, then Medicare would pick up 30 per cent of 


} { 
the cost ot the x-ray department regardless of how many 


patient days, what the percentage was in terms of patient 
cays. The two figures added together, and they come up 
with a total amount of money due to a hospital for render- 
ing Medicare services. 

Q How l€8rge is Montefiore Hospital? 

A In excess of 1300 beds. 


+ Is Montefiore the largest provider of Medicare 
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services in the country? 

A Yes, we provide in excess of 250,000 patient 
Medicare days per year. 

Q What area does Montefiore serve? 

A The Bronx, lower Westchester, but because of 
many of cur programs, it is an internationally known 
hospital. 

We have had people from all over the world as 
patients as Montefiore, but primarily the Bronx and lower 
Westchester. 


Q Are you familiar with the PIP system as it was 


described by the witness who preceded you? 


A Yes, sir. 

Q You were in the courtroom when Mr. Ingram 
testified, right? 

A Yes, I was. 

Q Does nineties receive payments under the PIP 
system now? 

As Yes, we do. 

Q How much does Montefiore get weekly? 

A $889,100. Which I might add greater than the 
figure there because of the fact that as more and more 
patients come in, as Medicare and costs go up, that figure 


becomes adjusted, and the total amount of money is well 
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in excess of $35 million. 
The last figure I got in speaking to people at 
Blue Cross is that currently Blue Cross pays out almost 
$12,200,000 a week as of eight or nine days ago. And so 
that the figure keeps on going up.. 
I believe the figure on that exhibit 
$850,000. It is now $889,800 a week. 
Q To what extent does the hospital rely on that? 
A Without it I would have to substitute the money, 
either through borrowing or withholding from vendors. 
Q Are you familiar with the proposed change in 
the PIP system? 
A Yes, I am. 
Q When did you first hear about tt? 
A When it was published. I believe January 6, 


1974 it appeared in the Federal Register. 


QO Did you, on behalf of “Yontefiore Hospital or 


Dr. Cherkasky, the executive director, have communication 
with people in Washington concerning the change in the 
system? 

A I prepared a letter for Dr. Cherkasky's 
signature which went out to the New York delegation 
and our two senators and also Senator Kennedy who had 


an interest, I belicve, at the Senate Finance Committee 
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having to do with health. 

Q Did you some time in 1974 have a telephonic 
ccithiiiihdisi tui with somebody at the Social Security 
Administration arout the proposed change in the PIP system? 

A Yes, I did. 

Who did you talk to? 

A Mr. Pau? Bowers. I don't know what his 
position at saaus Security is, but at that time Congressman 
Ogden Reid, in response to the letters that I had sent on 
Dr.Cherkasky's behalf, we got a response from Congressman 
Reid. He said that the person who is working on the 
regulations with Mr. Bowers, and the letter we sent he had 
thought was a good one, this was Mr. Bowers, and if I 


wanted to have further.conversation about the status of 


the regulations to, perhaps, give Mr. Bowers some direct 


input as to what this would do to hospitals, that I should 


4 
call Mr. Bowers. " 


Q Did you call Mr. Bowers? 

A I did, 

Q Tell the Court what you said to him and what he 
said to you about this change in regulation. 

A I was somewhat perplexed and tried to understand 
the reasoning for the change in the PIP regulations since 


as was pointer out by Mr. Ingram and you, Mr. Imberman, that 
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under the regulation the one precept that the Congress had 
in mind would be the hospitals would be paid most admin- 
istratively feasible, and weekly PIP had done something to 
clear up the backlog that we were living under in 1967 and 
1968. 

I said that I could not understand why. He 
said that all they're doing is going to create a one-time 
influx of cash into the Feder. Government and nothing 
will happen, and the Federal Government will get, I think, 
from New York $36 million dollars, and I don't know what 


it would be nationwide. ' It would look good on the 


Government's books for that fiscal year, but hospitals 


will go out and borrow the money at interesc rates greater 
that that which the Government has to pay. 

Adding what I consider to be the socially 
desctructive costs, and that interest cost, and he said, 
“you are absolutely right, but the Govesnment wants this 
for its budgetary purposes by June 30th." 

At that time it wae 1974. By June 30th -- and 
to show a more favorable cash flow and a reduction of cash 
outgo in the Medicare program. I would only note in 
passing that the current regulations -- it is interesting 
to note that they make sure that they get all their money 


back in this curren. fiscal year. No spread out beyond 
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May 24th of this year. He said that that was the reason- 
ing that was going into the promulgation. 

Q bid you have any further conversation with 
Mr. Bowers about this reason for nities eit change? 

A Well, it was interesting. I think I had the 
sympathy of Mr. Bowers, but, again, he was only one person. 
And, as he said, the regulations have to travel through 
100 people beyond him, but he felt that the direction that 
had come down from up on high was that the Government 
needed this cash flow back to them. 


MR. IMBERMAN: Your Honor, I. would like to offer 


dated April 23rd, 1974. 

THE COURT: No, you cannot cross-examine a 
letter. 
BY MR. ILMBERMAN: 

Q Mr. Birnbaum, what will be the effect on 
Montefiore Hospital ir this new regulation goes into 
effect? 

A | If the new regulation gods into etfect, if ‘oi 
this coming Monday I do not get the check for $889,100, I 
have made arrangements to borrow $890,000 -- actually 
$900,000 to cover that ; ‘ment. 


THE COURT: Why $900,000? 


' 
this photographic copy of a letter from Congressman Reid, 
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THE WITNESS: Banks don't like -- they like 


to round it off. 


THE COURT: Why do you have to borrow the whole 
thing? 

THE WITNESS: Because I will need that amount 
of merey. The argument going on before about 17-1/2 days 
or 21 days. is picking up the wrong end of it. In fact, 
three weeks -- I will have three weeks of cash reduced 
between now and May 24, 1976. When I say I, I mean 
Montefiore Hospital. 

I would normally, if the PIP system were not 
being changed, on Monday the messenger from Montefiore 
Hospital would pick up a check for $889,100, and I will 
deposit it in the bank and use it to pay payroll, vendors 
and what-have-you. 

If that money does not come in -~- I work so 
close I would have to stop paying ‘vendors which I cannot 
do, or go out and borrow money and make up for that money. 
It is not i7-1/2 days. It is three week. of cash. 

In the case of Montefiore Hospital $2,690,000 
less cash thai Y wili receive between Monday and May 24, 
1976 which I have to replace. 

I don't make a profit. Montefiore Hospital 


is a voluntary institution, and it is difficult to make a 
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profit. The individual case of Montefiore hospital is 
that close to 90 per cent cf the patient care we render 
is given to Medicare, Medicaid and Blue Cross subscribers. 
They have not recognized working capital as a cost. 
Blue Cross and Medicaid have come up with a system to 
institute for that. Money on deposit. 
Medicare came up with a different system called 
PIP. It worked fine. I would point out that PIP only 
includes inpatient costs. I have a 120-day lag on 
amkulatory services. I would estimate that Medicare at 
any point and time owes Montefiore Hospital cloes to 
$1 million for car: rendered in the outpatient and emergency 
room. I have to go out and enlace that money. It is 
money tha" f expect and just like the corner grocery 
store or any other busir.ss, if money that you uethintSe 
expect does not come in, you have to replace the money. 
I have to borrow $900,000 on Monday. 
THE COURT: Go ahead. 
BY MR. IMBERMAN: 
Q Mr. Birnbaum, you said on Monday you would 
send somebody to pick up the check. 


A Yes. 


Q Do you mean you send somebody down to Blue 


Cross to pick up the check? 
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A We send somebody down to Blue Cross on a daily 
basis. On Monday he picks up the PIP check and that gets 
the money flowing into our system. 

9 One or two days makes that much difference? 


A Absolutely. 


Q Who would bear the cost if you borrowed that 


$900,000? Who would pay the interest? 

A Interest would be paid by all -- as Mr. Ingram 
pointed out, by the three major third parties in the 
proportion that their days were the total days. 

| In my hospital Medicare pays for 45 per cent 
of that cost, Blue Cross pays for 30 per cent and Medicaid 
would pick up 15 per cent. That's 90 per cent. 

the balance? 

balance would be by commercial insurance, 
union, pension lans, workmen's compensation, et cetera. 

Q You said you have made arrangements to borrow 
the $990,000. d Under the Pip plan, by the new proposed 
PIP plan, by the end of May of 1976 you would be short 
an additional $1,600,000, am I right? 

A Yes, sir. 

Q Because every week #fter December lst under the 
plan they give you a certain amount less than you should 


get? 
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A Yes, six. 
Q What arrangements have you made to substitute 
for that shortage of working capital? 


A . I have made no specific arrangements. The 


money I will be borrowing on Monday, if I don't get the PIP 


check, I will be paying an interest rat- of 1 per cent over 
the prime rate. 
I have made arrangements for additional money, 
but that has to do with the New York fiscal situation. 
THE COURT: Let's not get into that. 
BY MR. IMBERMAN: 
Q GO on. 
A While I have made arrangements for additional 
bor rowing from banks, it is not having to do with the 
PIP, we now owe banks $2 million approximately. I have 
arrangements to borrow another million or so, but only in 
relation to what might happen in oh city. I have to 
make arrangements to borrow that other $1,600,000. 
Q Suppos2 you can't borrow it, what would happen? | 
A We would have to reduce the payments to vendors 
and, I believe, begin to cut back our pregrams. 
THE COURT: This wovld be Government guaranteed ! 
borrowing, wouldn't it? 


THE WITNESS: In terms of the receivable, yes, 
i 


13 


14 
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your ionor, but to the extent that a bank would be willing _4 

THE COURT: Just earmark your interest from 4 
the Government, and don't tell me you cannot borrow the 


money based on that. 


THE WITNESS: What you are doing is going 
and saying that you want the banker to invest working 
capital. 

THE COURT: Repayment in three weeks from now 
by the United States Government. 

THE WITNESS: On a constantly revolving basis. 

’ THE COURT: Doy't tell me you could not find | 

a banker to lend you the morey on that basis. This | 
particular borrowing is guaranteed by the United States 
Government, a payment in three weeks. You can borrow 
from any bank in the city, but you have to put up the 


checks. That is what we are talking about here. 

This money does not go into your general pot, 
ae is for taking care of Meeicare patients. Therefore, 
you borrow for the lag, and you put up the payments. 

Every bank in the City of New York will lend it to you. 
BY MR. IMBERMAN: 
Q Mr. Birnbaum, does the money go into your 


general pot? 


‘THE COURT: I don't care where it goes, but we 


q 


a 
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are ta.king about a specific problem and that is their 
burden to pay. 

Do not tell me you cannot borrow money that 
they cause you to borrow through their repayments. 

MR. IMBERMAN: the bank may have other loans 
and there are limitations. | 

| THE COURT: That is not their fault. You are 
charging them for delaying payment to you so do not throw 
them into the general pot. 

MR. IMBERMAN: It is one situation. 

THE COURT: You cannot charge them on one hand 
and tae it away from them on the other. You are charging 
them with delaying payments. I say yes, if their payments 
are delayed, they may have to go out and borrow, but that 
borrowing is against the repayment from them. 

I have to keep in that category, and not the 
general pot. That is your lawsuit. If they need money 
from something else, it is not Medicare's fault. Maybe 
someboiity else's fault. I don't know whose fault it can 
be. You say you get everything back from Medicare and 
Medicaid three months in advance. 

I don't see what the problem is except they 
are holding you off for three weexs. 


MR. IMBERMAN: Because the hospitals are losin 
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money on a multitude of things that they supply to the 
public at a loss. They are voiuntary hospitals. 

THE COURT: I understand that, but I gather at 
the end of. the year they get repaid all the maintenance 
costs, is that true or not? 

THE WITNESS: Yes, your Honor, yes. 

THE COURT: You den't make a penny on 90 per 
cent of your ratients? Do you lose money on those 390 
per cent that Blue Cross pays for or Medicaid or Medicare 
pays for? 

{iE WITNESS: Possibly under the reimbursement 
system in New York there is a possibility that you could. 


THE COURT: Go ahead. 


MR. IMBERMAN: Your Honor, I might say this. 


There are many quarrels between Blue Cross and the 
hospitals as to whether the reimbursement rate is suffi- 


\ 
cient, and quarrels between Medicaid. 


‘ 
This is a complicated matter, and has nothing 
to do with this lawsuit. 
THE COURT: All we axe worrying about is the 
burden you are claiming the Government is putting on you 
by strecching out the payments. 


BY MR. IMBERMAN: 


ae Mr. Birnbaum, is working capital an element of 
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the cost of running your hospital? 

A Yes, it is. 

Q Can you tell me the amount of the Blue Cross 
deposit with Montefiore Hospital in relation to days of 
Blue Cross service? 

A We are one of the hospitals that gets the 
highest deposit from Blue Cross, a 40-day deposit. 

Q How much does it amount to in dollars? 


A Two and a quarter -- two and a half million 


Q ; When you say 40’ days, you mean that sum is 
equivalent to 40 days of hilling of Blue Cross? 
A Correct. 
Q What about Medicaid? 
A Medicaid is 90 days, but the difference 
between 40 and 90, there is a reason for ‘it. 
If I can take the Court's cine -- 
THE COURT: It is not important. 
TNE WITNESS: It is 90 days and about the same 
amount of money. 


BY MR. IMBERMAN: 


; of 
| 


Q 90 days of medicaid billing you have on deposit . 


with you? 


A ‘ . Again, in our case two and a quarter 


| 
| 
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million dollars. 

Q Mr. Birnbaum, if you had to borrow money from 
the bank to make up this cash flow loss, would you be 
able to to repay it? 

A No. When Montefiore Hospital ceased doing 
business they would be able to repay it because then the 
three-week lag would be made up, but in the ordinary course 
of business, I'm asking the bank to invest working capital 
in to Montefiore Hospital. 

Q On a permanent basis? 


A Cn an essentially permanent basis. 


. 3 IMBERMAN: I have no further questions. 


THE COURT: We will have a short recess. 
(Recess.) 
THE COURT: You may proceed. 
BY MR. IMBERMAN: 
Q Mr. Birnbaum, do you borrow moneys from the 
bank now? 
= ee Yes, we do. 
Q And you have been borrowing before the notifica- 
tion of the change in PIP? 
A 
Q And banks get copies of financial statements? 


Yes, sir. 
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Q Including statements which indicate where 
your moneys come from? 
ree Yes, sir. 


Q To what extent do the banks take into consider- 


ation, to your knowledge, when they lend you money the 


amount of your regular flow of cash from these third-party 
payers? 

A Banks have told me the fact that we have such a 
high percentage of Medicare patients and the money is 
quote coming from the Government, unquote, that is one of 
the reasons I am able to borrow, stiiacisenai another hospital 
may not be able to borrow. 

Q Is that one-of the reasons you have been able 
to borrow mor2yv now? H 

A - Yes, sir. ; 

Q They have taken into consideration the fact 
that you have money coming from the’ Government? 

A | It seems so to ne: 

THE COURT: They will still lend him more as 
long as they know the Government is going to pay him in 
two weeks. 

MR. IMBERMAN: I am not at all sure of that, 


your HOnor. 


THE COURT: If they are not going to pay, we 
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might as well leave and go to Mars or something. 
MR. IMBERMAN: One other question, your Honor. 
THE COURT: Go ahead. 

BY MR. IMBERMAN: 


Q You testified earlier than there were costs 


of the hospital. 
Are there areas in your emergency room and 


clinics that you do not get reimbursed for that the hospital 


which were -- you did not get reimbursements for costs 
| 
| 
' 


operates at a loss? 

A Yes, the ones you mentioned we operate at a 
significant loss. 

Q What is the significance? 

A In our hospital for 1974 I believe the figure 
was about one million-three after -- $1,300,000 after a--- 
this was from the City and State of New York of about 
a million-two, and some which is now in question, so that 
the gross deficit, two and a half million dollars, adn | 
the net deficit after the money we got with the program 
with the City and State was three. That program is 
still in question. 

Q Are there some internal costs aside from 
ambulatory costs that you are not reimbursed a because 


of the different ways the third-party payers calculate 
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A Yes. As I mentioned before, Medicare has 
taken the hospital costs and put them into routine and 
ancillary. 

The other third-parties have not. They pay 
the total cost of the hospital, their share of the total 
cost depending upon the number of patient days. Medicare 
is 15 per cent of patient days, 15 per cent of the cost, 
and Blue Cross is 30 per cent. They pick up 30 per cent. 
However, as I mentioned before, with this principal of 


RCCAC, Medicare picks up less than the total cost of the 


ancillary areas which means if Medicare is using less, 


somebody is using more. In my case Blue Cross or Medicare 
patients. 

Since these two parties only pay on the basis 
of -- if you would think of total cost as a pie. There 
is a piece of pie left for me to eat or it falls on the 
floor and nobody can eat it, but nobody is paying the 
cost. 

THE COURT: But it is not the Government 
the Medicare's fault. 

THE WITNESS: To the extent that they have 
promulgated the RCCAC it is their fault. To the extent 


that the other parties will pick it up, it is not their 
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fault, your Honor. 
MR. IMBERMAN: I have no further questions. 
THE COURT: Mr. Schaffer. 

CROSS EXAMINATION 

BY MR. SCHAFFER: 

Q Mr. Birnbaum, as part of the cost of a loan, 
the cost that Medicare reimburses Montefiore Hospital, are 
there also included interest costs? 

A Yes, sir. 

Q And are these interest costs reimbursed 
according to fairly complicated Medicare formula similar 
to to the one you have desc -ibed for routine and ancillary 
cost? 

A ..-:«sOThey ~ would be considered a routine cost and 
Medicare would pick up in the case of Mc itefiore Hospital 
35 per cent of those costs. 


| 
' 
THE COURT: This is considered a routine cost, 


THE WITNESS: Yes, sir. 

THE COURT: That means that since they have 
45 per cent of the patient days -- 

THE WITNESS: They will pick - 45 per cent 


of the cost, yes, sir. 
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BY MR. SCHAFFER: 


Q It is true, is it not, that Medicare will 
reimburse you for interest costs as long as they are 
necessary and without regard to the particular events that 
precipitated the need to new ieits isn't it? 

A They have never been Suieeekaeee heretofore, 

sir. 


THE COURT: Are you saying or trying to say 


Medicare is now picking up some of that interest costs 


may be the 10 per cent not attributed to Medicaid and 
Cross? 
MR. SCHAFFER: Not that item, your Honor, 
“Fat we are driving at is in the past there has been 
cash flow proble s not attributable to the Medicare timing 
of payment. 
BY MR. SCHAFFER: 
8) After those times, it is true, is it not, 
Mc. Birnbaum, that the hospitals like Montefiore had to 
go out and borrow money? 
A Correct. 
Q And also true that Medicare has reimbursed ’its 
’ 
percentages of .he interest costs even though the need for 
borrowings came from other causes? ° 


A . That's correct. 
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2 Q Mr. Birnbaum, you have testified that if the 
3 || modified PIP system goes into effect Montefiore Hospital 
4 will go out and have to borrow to make up for the loss of 
5 cash flow, is that correct? 
6 jj. A At least what I call the first cut, the first 
1 week that i withheld, yes, sir. 
8 THE COURT: But then you get paid the second 
9 week, don’t you? 
10 THE WITNESS: Yes, sir. 
ll THE COURY: So you pay back the bank. 
12 THE WITNESS: And then have to go out and 
13 borrow. 

- 14 THE COURT: For next week. d 

' 15 THE WITNESS: The next week again. In actual 

16 fact what will happen is that we will borrow the money and 
17 never repay it because the bank does not want to go 
18 through that. 
19 THE COURT: You borrow for a week and you repay 
20 it and you wait a week and borrow again if I understand 

. 21 the routine 


What you are really fighting over here is that 
~ 23 in May of next year when you all aggregate it -- 2 ee 
| the aggregate at that point. 


25 | THE WITNESS: Absolutely, your Honor. 


fifties, JA 


oe 
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MR. SCHAFFER: Let me pursue this point further, 
your Honor. 

BY MR. SCHAFFER: 

Q It is true then that the cash flow difficulty 
that the hospital may experience due to the change in the 
PIP system is a problem between now and May of 1976, but 
that after May of 1976 when you are getting your full bi- 
weekly payment, then there is no longer any continuing 
cash flow problem caused by this particular change, is 
there? 

A That depends on how I made up for the 2.6 
million dollars cash gain of Montefiore Hospital between 
now and May 24, 1976. 

I never catch up. ne thee wobek you are 
right. The 2.6 million dollars ‘iia out on that basis 
and I go back on the regular biweekly basis. 

{ 

£¢-tn eiiaa he bene onee of 40m 0.6 wiRiOn 
dollars, if somebody would donate it, but you never catch 
up. 

MR. SCHAFFER: All I wish to make clear, your 
Honor, is this. There is nothing in the nature of a 
biweekly system itself that causes the problem. It is 
the Seahetbion to it. 


Q . Is that correct? 
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A The taking away of 2.6 million dollars from 


Montefiore Hospital. That's the straw that breaks the 


camel's back. 

Q But a biweekly system, if there was a means to 
transform the system to a biweekly system, there is nothing 
about getting paid in full at two-week intervals rather 
one-week intervals, is that true? 

THE COURT He eine he has to borrow the 
money and wait for the second week to come around. 

It seems to me that I don't know what we are 
trying to try this case about. It is perfectly clear 
that it happened. The question is if you are going to 
make up the interest cost. If you are going to make the 
interest cost up, they have no lawsuit. Maybe I am 
talking too early in the game. Let's finish with Mr. 
Birnbaum. 

MR. SCHAFFER: Very well, your Honor. 

BY MR. SCHAFFER: 

Q Mr. Birnbaum, bear with me on a cou, e of 
questions, because I am not an accountant, and I have some 
questions that relate to accounting matters. 

Accordine to Plaintiffs' Exhibit 1 -- 


THE COURT: Exhibit 1 is now the typewritten 
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Q Mr. Birnbaum, if you would turn to Montefiore 
Hospital on this -- 

A Yes. 

Q Now, according to Column 1 Montefiore has 
currently assets of $26,122,272. 

A Correct. 

Q And liabilities of $17,260,714, leaving, at 
least on paper, a difference of $8,861,558. 

A Correct. 

Q Why isn't that almost $9 million available to 
Montefiore to make up for the loss of cash flow? 

A _ Because of the $26 million in current assets, 
approximately half of that is money due.me from either 


Medicare, Blue Cross or Medicaid. 


It is a receivable. It is not cash. 


Q In other words, the reason why you cannot make 

up the loss of cash flow -- 

THE COURT: He has only knocked it down to 
six million-three, right? 

THE WITNESS: Your Honor, I said -- 

THE COURT: You have $8,861,558 in current 
assets over current liabilities, right? 

THE WITNESS: Yes. 


THE COURT: And you are saying that you do not 
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$8 million available to you because included in there are 
two million two and a half dollars of receivables? 
THE WITNESS: I said $12 million. 

BY MR. SCHAFFER: 

Q Therefore, what you are telling me is that the 
- inability to dip into your own cash reserve to make up 
the cash flow is the result of the fact that you have 
money owing to you from other sources other than Medicare, 
and that these other sources have not paid you, is that 
true? 

A As a matter of fart no cash reserve to dip into.| 
A significant amount of the $13 million owed to me is owed 
to me by the Medicare program because of the fact at 
Montefiore Hospital the number of Medicare sittwnte keep 
increasing at a faster rate than I can go back to the 
intermediary to get additional money to increase my PIP 


\ 
i} 
because of the fact we have to wait. a quarter to see how 


many bills get processed, and what-have-you. A consider 


able sum of that is due from the Medicare program. 

19) About how much? 

A I could not give you an answer offhand now. 
I would imagine this would range somewhere between probably 
three and four million dollars. I know, for example, a 


figure that I have at hand is that Medicare owes Montefiore 
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Hospital for care rendered in our outpatient and emergency 


room some $),600,000 for the years 1972, 1973 and 1974, 


but I have not been successful in getting it from inter- 
mediary. 

Q And the remaining $10 million? 

A That was outpatient. I would offhand say 
somewhere in the neighborhood of three to four million 
dollars due from the Medicare program. 

Q That would leave $10 million due from other 
third-parties. 

A . Correct. 

Q If that money had been paid or were available, 
you would then be able to make up the loss of cash flow 
without having to borrow, is that correct? 

A Possibly. 

THE COURT: That means you are going to put the 
burden on the other payees, payors to carry your deficit. 
He says if you paid them what you owed him he could take 
care of it. ; 

MR. SCHAFFER: I want to point out that the 
situation is not due solely or largely due to Medicare 
delays. 

THE COURT: He said to forget everybody else 


and he could carry the load. 
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THE WITNEFSS: You are the straw that breaks 
the camel ‘s back. 
BY MR. SCHAFFER: 

Q But there has been a lot of other straws put 
on your back before. 

A Yes. 

Q If, in fact, you do have to go out and borrow 
to make up for a loss of cash flow, Medicare will reimburse 
you according to your percentage formula for the interest 
on that loan. 

A To the extent that I exceed no other ceilings 
in the Medicare program of definitions of céesenabie cost, 
the answer would be yes. 

Q So that the Medicare reimbursement for interest 
on that loan would be the same as Medicare reimbursement 
for past notes. 

A Correct. 


Q No difference in the reimbursement because the 


past loans were not caused by Medicare payments, but by 


other people and the need to take out a loan this time 
may be caused by Medicare that is irrelevant. 

A Yes, sir. Again, to the extent that I exceed 
no other ceilings in the Medicare program. 


I happened to point out an item in dispute 
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between the Government and Medicare, and the Montefiore 
Hospital because, in fact, I‘ being penalized to the tune 
of about close to $2 million a year because of an issue 
in controversy. 

Q But not in this case. 

A But not in this case. 

Q How often are salaries and wages and payroll 
items in general paid by Montefiore Hospital? 

A Montefiore Hospital pays each employee Searrere 7 
but a payroll each week, but biweekly. 

For administrative convenience we pay half the 

hospital one week and half the hospital another week, but 


a biweekly for all. 


Q Approximately what is the lag in payments 


to vendors? 

A At this point and time I would say it is close 

; { 

to 90 days. We usually like to be around 50 or 60. 
Probably at this point, because of other problems with 
the City of New York, it is 90 days. And with our 
other controversy with Medicare which is $2 million. 

Q Does carrying a iag of approximately 60 days 
endanger your relationship with vendors? 


Do vendors threaten to cut off selling to you? 


Again we are talking of averates. Food 
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vendors are paid weekly. The Federal Government which 
used bis a the taxes on a weekly basis, they get it 

later there. That has been a problem with hospitals 
having to do with vendors as their cruch and interest rates 
went crazy two years ago. The push for hospitals to pay 
quicker and refusal to pay except on C.O.D. notice increased 
greatly. 

The medical practice problem where hospitals 
paid formerly $100 or $200,000 a year on premiums, they 
have gone up 3, 4, 500 per cent. In some cases a 
thousand per cent. Sometimes they have had to pay them 
off. Again we are talking averages and the supplies 
kept on hand, the inventories increased. 

Q Keeping in mind we are talking about averages, 
with the 59 to 60 to 90-day lag in payments to vendors 


the hospitals are still able to operate. 


| 
| 
(Continued on next page.) 
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A Some less better than others. I think you will 
hear that later on. 

Q What is the greatest payment lag that Monte 
Fiore has ever experienced with vendors? 

A During my time? 

Q Yes. 

A I would say it was probably about 120 days. 

about three and a half years aqo. 

Q Is it your testimony tiat in order to make up 
the loss of cash flow Monte Fiore would have to borrow 100 
per cent of that cost, and no other source? 

A I don't think I would put my vendors off any 
further. I think the choice would be borrowing or cutting 
back on needed services. 

At this point I think we would feel that the 
services that are needed in our community and the services 
that we render to the State and City and nationwide and 
internationally, that we would probably rather take the ris} 
than cut back on the needed services. We do 550 open 
hearts a year--yes, we would borrow the ooney rather than 
cut back on these needed services. 

Q You have testified that in the past you have 
been able to put into effect a 120 day lag with respect to 


tne vendors, is that correct? 
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MR. IMBERMAN: Isn't that repetitious? 

THE COURT: True. You are getting argumenta- 
tive really. 

MR. SCHAFFER: No further questions. 
REDIRECT EXAMINATION 
BY MR. IMBERMAN: 

Q Mr. Birnbaum, Mr. Schaffer asked you about your 
making prior loans, and the interest cost being spread out. 
These prior loans were for general hospital purposes, am I 
right? 

A Correct. 

Q And the cost was divided between Blue Cross, 
Medicaid, Medicare and your profit? 

A Right. 

Q But if you had to borrow money because of the 
PIP change that would be specifically because of the change 
in the regulation, am I right? : 

A Correct. 

Q But Medicare would only pay its 45 per cent of 
the interest. 

A Correct. 

Q And these people would pay the 55 per cent? 


Absolutely correct. 


You testified about your lag in payments. You 
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said now you are up to 90 days und you hope to be around 
0. 
Why do you have a lag of 90 days now? 

A Part of the problem has to do with-- 

Q No money? 

A Yes. Essentially the issue is that there is 
less money coming in than is going out. 

Q Would the situation be better or worse with 
the change in the PIP program? 

A The situation will be $2.6 million worse. Con- 
siderably worse. 


MR. IMBERMAN: No further questions. 


MR. SCHAFFER: One further qve-stion, your Honor. | 


THE COURT: Yes. 

RECROSS EXAMINATION 
BY MR. SCHAFFER: 

Q The money that is lost in cash flow as the re- 
Sult of the modified program, if you have to go out and 
borrow that money to meet payrolls and to pay vendors, you 
will be paying employees and paying vendors for goods de- 
livered and services performed on all patients, both Medi- 
care and non-Medicare, is that correct? 


A Correct. 


MR. SCHAFFER: Thank yuu. 
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THE COURT: Before you go, Mr. Birnbaum, what 
as the proportion of the cost for personnel, salaries and 
supplies, vendors? 

In other words, they broke this down and you say 
you pay employees biweekly, and your vendors 90 days. If 
you take your total cost, what percentage is the employee 
paid? 

THE WITNESS: In our hospital I believe some- 
what higher than Mr. Ingram--he gave 62 per cent for all 
Salary and another 10 per cent for fringe venefits. Looking | 
at the total package, I would say probably 75 per cent. 

THE COURT: The employees' cost is 75 per cent 
of total cost? 

THE WITNESS: Yes, your Honor. 

THE COURT: And the vendor cost? 

THE WITNESS: 25 per cent. And the depreciation 
being an element of cost which is obviously a non-cash ele- 
ment, of course. It is a minor one. 


THE COURT: And you say employee category and 


vendor category covered the total operation of the hospital? 


In other words, you can put your total cost into two cate- 
gories? 
THE WITNESS: Essentially, your Honor-- 


MR. SCHAFFER: If your Honor please, are the 
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fringe benefits alsw paid biweekly? 

THE WITNESS: In some cases, they are paid weekly, 
and in some cases they are paid biweekly or montnly. For 
example, Social Security is three days after the hospital-- 
the hospital expense of Social Security is paid three days 
after. That is what I include in the fringe benefits. 

BY MR. SCHAFFER g 

Q What are the other fringe benefits? 

A It w 1 be payments to the union, welfare 
fund, payments on the hospital pension plan, payments to 
other pension plans, and they might be biweekly or ronthly. 

MR. SCHAFFER: Thank you. 

THE COURT: ‘How long will your next witness 
take on direct examination? I have a problem. 


Before you showed up last week, I had a con- 


ference scheduled for 2:00 and in between scheduling that 


conference and your coming in, we decided to swear in a 


new Magistrate. I have to be there, 

I think we are going to have to put this off 
until 2:30 this afternoon. We will sit until quarter to 
five. If we do not finish today, we will go on Monday 
morning. 

AR. SCHAFFER: The Government has a witness 


from Baltimore. We would appreciate putting on our witness 
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during the heering today. 


MR, IMBERMAN: I have no objection. 


THE COURT: We will see you at 2:30 then. 


(Luncheon recess.) 


AFTERNOON SESSION 


THE COURT: The next witness. 
MR. IMBERMAN: If your Honor please, before I 


call the next witness, I would like to offer what I think 


would be a joint exhibit with the Government, certain docu- 


ments which constitute the various intermediary letters, 
the proposed regulations and the actual regulations as 
promulgated so that your Honor can have these actually as 
part of the record. 

I know they are found in the code, but sometimes 
it is difficult to get hold of them. 

THE COURT: I will take it. Do you have an 
objection, Mr. Schaffer? 

MR. SCHAFFER: No, your Honor. 

(Plaintiffs' Exhibit 2 received in evidence.) 

MR. IMBERMAN: Perhaps I ought to read what they 
are, Judge. 

Exhibit 2 consists of the following documents: 
Part A intermediary letter number 73-24, dated June, 1973. 
We have reproduced that as it appears in the Medicare ind 
Medicaid Guide at page 9277. The CCH Medicare-Medicaid 
Guide. 


The next document is Part A intermediary letter 
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number 73-37, dated September, 1973. We have reproduced 
tht as it appears in the Medicare-Medicaid Guide at page 
26,752. 

The next is the notice of proposed regulation, 
- and the regulation itself. The notice is dated November 
20, 1973. This appears in the Federal Register, Volume 39, 
at page 2011. 

The next document is the notice with respecc to 
the Periodic Interim Payments which appears in Federal 
Register, Volume 40 at page 29,815. The effective date is 
August 15, 1975. 


The next is the notice with regard to Periodic 


Interim Payments which appears in the Federal Register, 


Volume 40, dated September 2, 1975. That notice is dated 
August 27, 1975. The page of the Federal Register was pub- 


lished on Tuesday, September 2nd. 
\ 


Tne last item js intermediary letter number 
75-58, dated October of 1975. The subject is Periodic 
Interim Payments Conversion From Weekly to Biweekly Cycle. 
That is the document attached to the complaint, your Honor. 

THE COURT: All one exhibit? 

MR. IMBERMAN: Yes. 


TIIE COURT: That has been received in evidence. 
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yon Fy. s2 e. ABRAMS, called as a witness 

after having been first duly sworn, testified as 

follows: 
DIRECT EXAMINATION 
BY MR. IMBERMAN: 

Q Mr. Abrams, where do you live? 

A 30 East 72nd Street, Manhattan. 

Q What is your occupation? 

A I am executive director of the Jewish Hospital 
and Medical Center of Brooklyn. 

Q — long have you been in that position? 

A Approximately four and a nalf years. 

Q Briefly for how many years have you been in- 
volved in hospital administration in the New York area? 

A Since 1948. 

Q Are you a member of the American College of 
Hospital Administrators? 

A I am. 

Q How large a hospital is the Jewish Hospital of 
Brooklyn? 


The Jewish Hospital has 636 beds and 99 bassin- 


Where is it located? 


It is located at the corner of Clauson Avenue 
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Avenue and Prospect Place in Broaklyn. 

Q What area of Brooklyn does the hospital serve? 

A The hospital serves an area consisting of 
Bedford Stuyvesant, the western part of Faren Heights and 
part of Ft. Greene. 

Q Have you been sitting in the courtroom during 
the testimony this morning? 

A I have. 

Q Is your hospital receiving Medicare payments 
under the original PIP program? 


A It is, yes. 


Q What is the weekly payment that your hospital 


receives? 

A We receive approximately $200,000 per week. 

Q Mr. Abrams, I am going to show you Exhibit 1 
which has some information on it including the. Jewish 
Hospital and Medical Center. 

Column 4 on that exhibit indicates the weekly 
PIP payment. Is that accurate for your hospital? 

A I said we were receiving approximately $200,000, 
I believe. 

THE COURT: I do not think it is going to make 
that much difference. This is accurate I gather as of the 


date it was made up. 


143a 
Abrams-direct 99 


The difference is not going to have any impact 
on the decision in this case. 
| MR. IMBERMAN: All right. 

BY MR. IMBERMAN: 

Mr. Abrams, to what extent does your hospital 
rely on this weekly payment? 

A We rely, of course, a great deal on the advanced 
payment because of the need for the cash flow that we have. 


Q What is the hospital's net working capital posi- 


THE COURT: He wish he had one according to 
this record. 
A Well, the cash flow statement by the most recent 
nature indicates we are approximately minus $2 million. 
Q This Exhibit 1 indicates you have a deficit of 
$4,462,000. 
A Accumulative as of the bute of this. 
Q Would it be approximately the same as today? 
No. It is greater today. 
Closer to $5 million? 
A I would say closer to five. 
Q If the new PIP program goes into effect, what 
would happen? What would be the financial effect in your 


‘ hospital? 


| 
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A I think somebody before mertioned a potential 
straw that would break the camel's back. The reduction of 
even one week's check at this particular time would have 
very adverse effects on the operation of the hospital. 

Q Tell me specifically what you mean by that. 

A Well, we are working now on borrowed funds from 
banks against future payments, but I think that we have 
reached the extent of our capability of borrowing from the 
banks on the basis of our financial position and current 


financial status. 


Q In your borrowing from the banks have you fur- 


nished the banks with financial information about the hos- 
pital? 
A We have furnished the banks at each borrowing. 
It is a roll-over typ2 of borrowing based primarily on the 
advances that we are getting. 
Q From whom? 
A From the third-party payers. 
You mean you are borrowing against that? 
Yes. 
THE COURT: You never catch up then, do you? 
THE WITNESS: No, sir. 
THE COURT: How do you say alive? 


THE WITNESS: We always live in hospitals. We 
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are serving a community which is an underprivileged commu- 
nity. 

We have tried to maintain that as best we can, 
the quality of medical care that the Center has been giving 
for almost 75 years. One always hopes for a miracle to be 
able to continue this kind of service. The options are 
obvious. 

BY MR. IMBERMAN: 
Q If you would have to curtail any of these ser- 


vices, is there another hospital that would furnish these 


services in the Bedford Stuyvesant area? 


A No other hospital that would furnish the ser- 

vices we have at this particular time, no. 

THE COURT: Let me understand something. This 
Exhibit 1 as of December 31, 1974 shows that you have a net 
operating deficit of $4.5 million, right? 

MR. IMBERMAN: Working capital, your Honor. 

THE COURT: Didn't I say net current? 

MR. IMBERMAN: No. You said “operating deficit. 

THE COURT: I meant the net. The current. 

You say it is now over $5 million. 

THE WITNESS: I would say it is closer to $5 
million, yes, sir. 


THE COURT: And even if the Government paid you 


| 
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on time or continued to pay you under the present program, 
that deficit would continue to increase, wouldn't it? 

THE WITNESS: It would unless certain steps 
would have to be taken, yes. 

THE COURT: You would have to take the steps 
whether you stayed on PIP or not. 

THE WITNESS: We would have to take the steps. 
They might be minimized in the sense of the reduction of 
care to patients. 

We have a large ambulatory care and a large 
emergency room for that particular neighborhood. There is 


no other nighttime private facility available in that area. 


| 


Our clinics see approximately over 100,000 visits 


THE COURT: How many of. those would you say 

would be Medicare patients? 

THE WITNESS: Of that, 5 or 10 per cent is 
Medicare. In the clinic, that is the out-patient depart- 
ment. In the emergency room we have pretty close to 50,000 
visits a year. It is almost impossible to tell how many 
of those are Medicare because that neighborhood is not 
necessarily an older neighborhood from an emergency room 


standpoint. 


* BY MR. IMBERMAN: 
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Q Mr. Abrams, if the new PIP regulations go into 
effect according to the figures, you would lose $1,600,000 
between now and May of 1976, right? 

A It probably would be more because of the in- 
creased costs that would be going into the PIP adjustment. 

Q What would you do at the Jewish Hospital Medi- 
cal Center to make up for that loss of the cash flow? 

A Well, it is obvious that we would have to cut 
back either in services, try to make some kind of an arran 
ment with the unions, 10 per cent of our expenses roughly 
are in eines benefits, most of it. 

We have a hospital of 2100 employees, and all 
but 120 are in a union of one form or another, including 
our salaried physician staff. Each one has their own 
fringe benefit package. We would then have to try to make 
an accommodation to postpone possibly until such time as 
the cash position line improves. 

Incidentally, I might add that we are running 
over 92 and 93 per cent in the adult population, so that 
the ability to add patient days for income is fairly 
limited. 

Q Do you have any assurance that you could work 
out such an iach itil with the unions and their funds? 


A No. 


~ 
| 
| 
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Q Is there any possibility of your borrowing 
$600,000? 

A The last information we have is that we are 
pretty much at the limit of the borrowing on what the finan- 
cial statement is today. 

Q Do the banks take into consideration that you 
have this constant flow of money from Blue Cross, Medicare, 
Medicaid? 

A I'm sure that's the only reason they are taking 


it, on the basis of this information. 


Q What percentage of your operating expenses at 


the Jewish Medical Center are represented by labor and 
fringe benefits? 

A We are close to 80 per cent. I would say 78. 

Q How often do yo. pay your people? 

A Our people are paid on a biweekly basis. Every’ 
two weeks. It is staggered of course. 

Q Do you have money on deposit from Blue Cross? 

A Yes, we do have. 

Q How much? 

A The difference between our billings and our 
advances cf Blue Cross--we have a difference in Blue Cross 
of about $150,000 payable between our billings and the 


advances. 
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So you have on deposit about $150,000 at all 


What about Medicaid, do you get money in ad- 


vance from them? 


A Yes. 

Q How much? 

A $2.5 million advance from Medicaid, and we are 
billing 3.3 million. 

Q A year? 

A As of October 30th. I'm sorry. This is the 
figure as of October 30th. 

THE COURT: So they owe you a sizable sum? 
THE WITNESS: Yes, they do, sir. 

Q But, of course, they have a deposit of $2.5 

million in advance. 
THE COURT: They are in the hole $800,000 for 
' 
which they have to borrow the money: 
I have deep sympathy for this man. 

Q If you could not borrow the money and you could 
not make arrangements with your unions and the pension 
funds that you deal with, could you delay paying the 
vendors further than you are now? 

A I don't think we would delay paying the major 


vendors, including Con Edison, Brooklyn Union Gas, New 
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York Telephone Company, food vendors, the oil company. 
There are some vendors who will wait and Some vendors who 
just can't wait. 

Q What are you going to do? 

A Well, there are several options. One is to re- 
duce service. One is to reduce the number of people that 
are being seen in the clinics. In other words, strengthen 
the size of the cash amount. Right now we have no limita- 
tion as to who is seen in the clinic. We can ask our staff 
to take the equivalent of Big Mac bonds, but basically we 
would then — to cut back some of our major programs in 
toto. 

In other words, eliminate a complete program. 

Q Does Medicare make a final adjustment with you 
after the weekly payments are received? 

A Well, they make a final adjustment as described 
by the previous witnesses on the same basis of after an 
annual audit and adjustment, yes. 

Q How far behind are they? For what year did you 
get a final adjustment? 

A To the best of my knowledge, we have just re- 


ceived something for 1973. 


THE COURT: Mr. Ingram has testified that some- 


times you have to pay back. I gather that in each one of 
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the yearly post-audit situations, in some of them the hospi- | 
tals owe the Government money. You are assuming that the 
Government owes the hospital money in every single one. 


Mr. Ingram says that that is not so. 


(Continued on page 108.) 
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MR. IMPEXMAN: Your Honor, my information is, 
and talking in Collar amounts and not number of institutions, 

proxinetely 90 per cent of the cases the Government 
owes the hospitals money and in most situations. 

THE COURT: That is not what the testimony is 
under oath because as far as I gather Mr. Ingram testified 
some owe and some don't. That statement to me is a 
standoff. 

MR. IMBERMAN: I will bring him back, because 


I think that is not in accordance with his belief. 


THE COURT: I am saying what he testified. 


MR. IMBERMAN: Then there may be an error in 

the testimony. 
BY MR. IMBERMAN: 

Q You got a final statement for what year? 

A To the best of my knowledge it was 1973. 

0 For 1973? 

A Right. 

Q Did you owe the Government money or did they 

owe you money? 
A They owed us money for '73, and we owed them 


money for '72. 


't a standoff hecr':se we got a 


2 


on 


= 8S B 
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net payment from the Government of about a little over 


$400,000. 
Q How long had they owned you that money for? 
A Well, if you go back to '73, and if it were 


1973 and $600,000 in which they deducted the $200,000, it 
would have heen for those years. 
THE COURT: In other words, he said for the 
first year, '72, he owed the Government $200,000. 
MR. -IMBERMAN: And for '73 the Government owed 
him $600,000. 
THE COURT: I am being reaffirmed in my undcr- 
standing of the case. Go ahead. 
BY MR. IMBERMAN: 
Q Did you get interest on your money? 
A No. 
THE COURT: He did not pay interest either. 


MR. IMBERMAN: A net in the hospital re 


THE COURT: That is not the issue. According 
to the gentleman from Montefiore, Mr. Birnbaum, the testi- 
mony is that the Government pays interest on borrowings 
which are not caused at all by Medicare. 

MR. IMBERMAN: Your Hono r, the borrowings are 
for the purpose of running a hospital. You could not 


take care of a Medicare patient if you did not have a 


__—...___... 
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hospital. 
THE COURT: Medicare is paying for costs they 
do not incur. I would assume the other third party payers 
cannot shift any of that burden on to Medicare, the hospital 
cannot. 
You may proceed. 
CROSS EXAMINATION 
BY MR. SCHAFFER: 

Q Mr. Abrams, you testified that quite apart from 
the modification of the PIP program, the deficit of the 
Jewish Medical Center will inevitably increase, is that 
correct? 

A I didn't say inevitably would increase. I said 
it would increas? if we did not take steps to stop it, yes. 

THE COURT: In other words, if you did nothing 
and still continued under the present PIP program, that 
four and a half million dollars on Plaintiffs' Exhibit 1 


which is now $5 million willo go up next year and the 


right? 
THE WITNESS: Right. 
BY MR. SCHAFFER: 
Q Mr. Abrams, barring the miracle for which you 


so fervently pray, isn't it a fact that the Jewish Medical 


year after, and we all know that we cannot help that, 
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Center has to cut back on services and Programs eventually 
whether or not the PIP system is modified? 

A I must agree with you that we have to cut back 
on some programs, yes. 

9) Therefore, to the extent that you are unable 


to get cash from any source to make up for the anticipated 


loss of cash flow due to the modification of the PIP program 


the cutback on services will simply come sooner than 
anticipated, is that correct? 

A I would say the cutback on programs, yes. 

The programs and services, Fight. 

The reason I make the distinction is that 
because there are some services not directly necessarily 
patient related. There are other services and programs 
which are or have minimal effects on patient care. 

There are some programs and services which are directly 
affecting the acutely ill patient. 

Q Is it fair to say then that the loss of cas 
flow due to the modification of the PIP program will 
merely precipitate the cutback on services, and it is not 
the sole cause thereof? 

A It would possibly be one of the straws that 
would not only precipitate a cutback, but possibly 


precipitate the demise of the institution. 


156a 


Abrams - cross 
THE COURT: It is going to hasten the evil day. 
THE WITNESS: It might very well do that, sir. 
THE COURT: All right. 
BY MR. SCHAFFER: 

Q In view of the rather large deficit, might it 
not have been advisabie for the hospital to have begun 
starting a cutback on certain services some time ago? 

MR. IMBERMAN : If your Honor please, that is 
argumentative. I object. 

THE COURT: Sustained. 

I think we want our hospitals to stay as 
viable as possible and as long as possible. 

MR. SCHAFFER: The point is that we are not 
the sole cause and villain as has been described. 

THE COURT: He is not arguing that with you. 


BY MR. SCHAFFER: 


Q What is the current delay of Jewish Medical 


Center with respect to vendors? 

A I would say currently tie average is approx- 
imately 80 days. 

Q What is the greatest that delay has ever been? 

A During my time I think the greatest has been 
100 days. 


Q When was that? 


157a |. 


Abrams - cross 
That was about 1972. 
What was the cause of that increase? 
A The cause of that increase was due possibly 
to -- I think the mechanics of reimbusement formula and 
cost control law that came in in 1970, and what eccurred 
before 1970 would answer it, but I don't think the Court 
would be interested in that. 
MR. IMBERMAN: Your Honor, I think this is 
totally irrelevant at this point. I object. 
THE COURT: He asked Mr. Birnbaum and he gave 
a figure of 120 down to 90 and 99. 
Go ahead. 
MR. SCHAFFER: I have no further questions. 
THE COURT: The only trouble with that line of 
questioning is that the conditions are different today 
in 1975 than in 1972. 


I would assume, and I think it is fair to 


| 
| 
| 
| 
| 
| 


assume, that your vendors are not today giving the purchaser| 


that much leeway on payment. Because of the unsettled | 


quicker or sooner. He is pot going to give you that 
much time any more. 
You might have been able to have gotten 120 


financial condition, he wants his money in his pocket 
days six years ago. You can't get 120 days any more. | 


158a 


ms7 Abrams - cross 114 
Their pressures of spiraling costs are hittin: them too. 


MR. SCHAFFER: I understand that, :our Honor. 


I would respectfully suggest it is something w2 cannot 


THE COURT? We can't? . I am maxing the assump- 
Okay. 


MR. SCHAFFER: Very well, then, ycu can assume 


THE COURT: Any more questions of Mr. Abrams? 


MR. SCHAFFER: No further questions, your 


MR. IMBERMAN: I have some on redirect examin- 
ation. 
REDIRECT EXAMINATION 
BY MR. IMBERMAN: 

Q Mr. Abrams, do you buy items from your vendors, 
or do you buy services separately for Medicare or other 
parts of the hospital? 

A May I ask you to repeat that? 

THE COURT: Do you buy hamburgers for Medicare 
patients and Medicaid patients? 
BY MR. IMBERMAN: 
r@) Do you buy separately? 


A No. 
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Q Do you run the hospital separately for Medicare 
patients? 

A 

Q run the hospital as a unit for all the 
patients? 

A All patients are treated the same we hope. 

Q The law requires that you treat Medicare 
patients as well as everyone else. 

A The law requires that we see everyone that 
comes into the emergency room. 

Q Mr. Abrams, in the event of the change of the 
regulations for the interim payments, wo uld that improve 
Or worsen your working capital position the way the Govern- 


ment proposes? 


A It is obvious it would worsen the working 


capital position such as it is today. 


{ 
' 


THE COURT: The minus figure. 
RECROSS EXAMINATION 
BY MR. SCHAFFER: 
Q Mr. Abrams, with the Court's permission I do 
have one or two questions. 
Mr. Abrams, in the past has your hospital had 


to borrow funds? 
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| 

| 

| 

Q Have you received Medicare reimbursement on 


the interest costs? 


A I must assume, yes, that that is part of the 


reimbursement formula. | 
THE COURT: The question is if you borrow for 
purposes not initiated by Medicare patients or not caused | 


by Medicare patients being in your hospital, does not Medicare 


still give you a proportion of the interest custs on the 


| 

| 

. | 
borrowing? 
THE WITNESS: I think that I would have to, to © 


the best of knowledge, answer yes. 
BY MR. SCHAFFER: 

Q Under the present circumstances if you are 
required to borrow in order to make up a loss of cash flow 
due to the modification of the PIP program, that money will 
be to pay for vendors and payrolls, am I correct in assumingi 
on the basis of your answer to Mr. Imberman's question, 
that there are no separate facilities that these vendors 


and employees are being paid for services and goods that 


Medicare? 
A I would like to correct your statement. 


You say assuming we could borrow -~ could we 


' 

| 

' 

| 

were rendered to all patients, non-Medicare as well as | 


borrow? : | 


21 
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THE COURT: Let's assume you could. 

MR. IMBERMAN: I object to that question, your 
Honor. It is hypothetical. 

THE COURT: It is hypothetical but one the 
witness can answer. 

MR. SCHAFFER: The witness has testified that 
he -annot borrow, but there is no reason why we cannot 


pursue the question. 
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THE COURT: I have overruled the objection. 
Wil) you repeat the question? ‘ 
BY MR. SCHAFFER: i 
Q The question is if you can borrow money in 
Order to offset the loss of cash flow and to pay your 
vendors and employees, is it not true, and the fact that 
you do not have separate facilities for Medicare and non- 
Medicare patients, that the wages and that the bills that 
you would be paying would be for services and goods 
surrendered to non-Medicare patients? | 
THE COURT: The trouble with that question is 
that you are holding back the money causing him to borrow. 


MR. SHAFFER: That is correct, your Honor, but 


as we may argue later or on Monday, the crucial determin- 


ation in deciding something is a Medicare cost is whether 


it is a cost of service rendered to only Medicare patients 
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or to all patients. 

THE COURT: If you are taking the hypothetical 
which means they are even today -- and I think Mr. Abrams 
is a poor witness, not personally, but his hospital is a 
poor witness. 

Mr. Birnbaum's was a better one. That is 
that he can live today with PIP the way it is. He does 
not have to borrow because of that. His cash flow is all 
right as far as PIP is concerned. 

He says that, but when you make him, by May of 
1967, have to borrow $2 million because of the delay you 
are causing, he then is in trouble. You have caused it 
even though that mo ney is going to he used for the payment 
of vendors and employees. 

You have caused him to go out into the money 
market and borrow. 

MR. SCHAFFER: Your ‘ini if I may, let me 
try to clarify one point. 

THE COURT: We do not need to keep Mr. Abrams 
for this. His answer is obvious. If he is in.Mr. 
Birnbaum's situation, his answer is clear. 

It has to be the same answer as Mr. Birnbaum's. 


He is in an unfortunat*+ position. It makes no difference 


what you do to him. He still sees the deficit mounting, 
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and so he is not strong for the plaintiffs’ point of view 


as Montefiore is. You make it worse for him, He has 
One more thing to worry about. That is in essence what 
he is saying. I think it is true, isn't it? 


MR. SCHAFFER: Yes, your Honor, but if I may 
clarify one thing. 

The issue of the necessity of borrowing, and 
the extent to which Medicare will reimburse such borrowing, 
comes up in one context in this case. 

The firs. is on the issue of whether plaintiffs 
have shown’ sufficient injury to satisfy the test for a 
preliminary injunction. 

In that context the Government contends thet 
they will be, the hospitals will be reimbursed on the 
interest costs of borrowing only to the extent of their 
reimbursement formula. However, that does not establish 


the necessary injury since it has already been stated by 


i 
the witnesses that the remaining interest costs will simply . 


be passed on to other third-parties or private patients, 
but nevertheless it is a cost that can be passed on. 
They have admitted that. 

THE COURT: Why should they pass it on if you 
Caused it? Why couldn't you pay for what you caused? 


That is what the case is all about. If you 
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are willing to tell me that you are going to pay the 
interest costs, I don't think the plaintiffs have a case. 
MR. SCHAFFER: Let me finish this point, and I 
think I will answer your question. 
I am just speaking for the moment to the issue 
of irreparable injury for the purpose of the preliminary 
injunction. Since the injury must be to the members of 


the plaintiff c ass, the fact that Medicare will only 


reimburse a certain percentage of their interest costs by 


itself does not show injury to the hospitals since as their 
witnesses have already testified that to the extent that 
Medicare does not pay, that is a cost that is passed on to 
other parties, or private patients. 

THE COURT: He may not be able to pass it on 
because Blue C.oss and Medicaid are cost based reimburse- 
ments and they are not going to reimburse or at least I 
assume they would not reimburse for an interest cost which 
you have caused. 

They are only going to reimburse for the care 
of their patients. They are then minus at that point, 
and that is what they claim is their irreparable injury, 
and $24 million, if you want that instead of $28 million 
or $20 million, if you want that. It sounds irreparable 


to me. 


121 

MR. SCHAFFER: That we believe is the error in 
plaintiffs' position. 

They have also claimed that the modification of 
the PIP system would violate that section of the Medicare 
Act, sieis the Medicare regulations which forbids the 
transfer of the cost of providing services to Medicare 
patients from such patients to non-Medicare patients. 

You can see this question of whether interest is going to 
be paid back in full or on)y in part relates to both the 
irreparable injury question, and also whether the modifica- 
tion of the system violates the statute. 

Now, the crucial point about the Medicare 


system, and about the reimbursement of interest costs in 


particular is that, as the witnesses have already estab- 


lished, such reimbursement takes place regardless of the 

cause of the need for borrowing. So long as there is a 

%e° h 

need for borrowing. Medicare reimburses its percentage 

cost. to Medicate. Under the statute and by the terms of 

the statute and the regulation, the question is is this a 

cost of delivering services only to Medicare patients, 

Or is it a cost of delivering services to all patients. 
When a hospital goes out and borrows money, no 


matter what the precipitating events of that borrowing 


is, it is as Mr. Birnbaum testified, a situation of 
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incurring a cost, the interest cost to provide services 


to all patients. That is the critical point. 

THE COURT: But you now Fave been put on thc 
spot by your attempt to spread out, or whatever the word 
Ls, your payments. You have put a specific burden on 
their back. It is fungible. 

You can point to it and say, "There it is. You 
give. it." They can figure out to the penny how much you 
have cost them. You are not pa,ing back to them the 
whole interest cost on that. 

MR. SCHAFFER: Your IIonor, if there is an 


unfairness in that, and that constitutes an unfair payment 


by the Medicare system, then conversely all the past times - 


THE COURT: You do not get credit for that in 


this lawsuit. 

MR. SCHAFFER: What I am trying to point out 
is not merely the issue of fairness, but the words in the 
statute and regulations themselves. The regulations do 
not sa, that you cannot impose costs upon hospitals due 
to a charge in payment system. The regulations say 
that the cost of providing services to Medicare patients 
may not be shifted to non-Medicare patients. As the 
previous witnesses have testified,.and our witness will 


testify, that that system of reimbursin, interest applies 
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regardiess of the precipitating events of the borrowing. 


That is simply not a relevant factor in determining 
whether we have violated the statute. 

THE COURT: I think it is a relevant statute. 
¥ should tell everyone we do not usually run trials like 
this, but we have no jury here. 

I am involved in a complicated issue, and every- 
body wants a quick decision. 

Call your next witness. 


MR. IMBERMAN: Mr. Hellman. 


HELLMAN, called as a witness, being 
first duly sworn, testified as follows; 
DIRECT EXAMINATION 
‘BY MR. IMBERMAN: 
Mr. Hellman, what is your a@dress? 
255-12 61st Avenue, Little Neck. 
Where are you employed? 
Peninsula Hospital Center. 
What is your position there? 
Director of fiscal services. 
Where is the ieee located? 


It is on 5lst Street and Beach Channel 


Far Rockaway. 
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Q What area does Peninsula Hospital Center 
service? 

A | It services a small section over the Marine 
Parkway Bridge known as Marine Basement throush the entire 
‘Rockaway Peninsula, as well as the five-town area, the 
other side of the border in Nassau County. 

Q How large is your hospital? 


A 270 beds. 


Q How long have you been involved in hospital 


fiscal administration? 

A Since 1959. 

Q You have been in the courtroom during the 
testimony this morning, is that correct? 

A Yes, I have. 

Q You are familiar with the PIP system which 


Medicare operates under now, is that correct? 


| 
A Yes, sir. ‘ 


Q Is Peninsuls Hospital Center on i:he PIP system? 

A 

Q According to Exhibit 1 your weekly PIP payment 
is $145,500. 


It has been raised to $147,500 in the past 


All right. What sort of population do you 
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have at the Peninsula Hospital Center? 
A 60 per cent of our patient days are Medicare 


patient days. The hospital is in the midst of a large 


density of nursing homes and health related facilities, 


most of which have senior citizens as their patients. 
Q You get the inflow from those? 

A That's correct. When the senior citizens 
require acute care, they generally come to our institution. 
Q Mr. Hellman, to what extent does Peninsula 

rely on its weekly payment from Medicare? 
A ’ It is the prime’source for our payroll. 
Q How often do you pay your people? 
A We pay biweekly. 
Q If the new PIP system were to go into effect, 
what would be the effect on the Peninsula Hospital Center? 
A An absolute disaster. 
Q Why? Would you explain to the Judge why? 
H 
A We would lose approximately $450,000 to $500,000, 
of cash flow which, in effect, already on the top of a | 
bad situation would make things just about catastrophic. 
We are unable to borrow money. 
@) Why? 
A We, at the present moment, have a working 


capital loan which we received approximately two months 
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ago of $1,200,000. One of the provisions of the loan 
agreement is that it is the limit of borrowing which we 
are permitted to have. 

We would probably have to extend our vendor 
payments which presently is at 110 days to something well 
over six or seven months which in turn would probably mean 
a cutoff of supplies. If that did not happen, if they 
were kind enough to give it to us, it would mean a substan- 
tial increase in price for all our goods. 

Q Why an increase in price? 

A Well, the vendor has to borrow the money or 
support us. He is a financing agent. He has to pay 
for money. Therefore, knowing that we need our goods 
badly to take care of our community, they would jack up the 
prices as high as they can go knowing full well we have no 
place else to go. 

In addition, we would probably have to hold 
back payments from our own union from the employees which 


I dare say in past years has caused a lot of rumbling and 


could precipitate a walkout. We would probably have to 


hold back payment for the Federal Government for withhold- 


a ne a ee eee os 


ing taxes. We would try anything we have t6 do to maintai 
services to our senior citizens in our area. We are 


the only hospital there. 
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Q What did you do with the $1,200,000 that you 
borrowed? 

A We paid off vendors. At the time we were six 
to eight months with many vendors, and we brought them down 
to 100 and 110 days. - That's.where we are now. 

Q Do you have an agreement with the bank how 
you are going to repay that? 

A Yes. We have to repay them on the level 
basis over a period of five years. They originally wanted 
one year. We told them that was unsound. And through 
the good faith and community support of the bank, Chase 
Manhattan Bank, the course of our lending, they consented 
to a five-year repayment schedule which is highly unusual, 
I might add. 

Q Mr. Hellman, Exhibit l'indicates that as of 


December 31, 1974 you had a plus on your working capital 


{ 
! 


situation of $1,950,000. 
A I would like to explain that, because it is 
a misleading number. 
Q Tell the Judge. 
A Of the $1,900,000, $1,600,000 is an investment 
in a long-term care facility which is part of the total 
Peninsula Hospital Center. 


That investment of $1,600,000 in that building 


| 
| 
| 
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is not liquid. It is sitting in the bricks and mortar 
of that building. 

The balance of the $300,000 of that working 
capital has been exhausted during this entire year because 
of Sutictcn. So, in effect, the presei.t norm at the 
hospital has a net worth on the minus side. 

THE COURT: This is current liability. 

BY MR. IMBERMAN: 

Q Why is the investment in bricks and mortar not 
a current asset? 

A * J would say it is an accounting question that 
the CPA's at the time decided to treat that way. 

I wasn't there at the time, but that's what 
they did. I think they consider it a current investment. 
In another institution -- in effect, it is a separate 
corporation. 

Q In any event. -- 

THE COURT: You better take it up with your 

accountants again. 
Q In other words, you are telling the Court 
that, in fact, you have a negative working capital position. 


A Correct. 


And you are the fiscal .officer of the hospital? ; 


Correct, a negative net worth at this moment. 
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Do you have money on deposit from Blue Cross? 
Yes, we do. 

How much do you have? 

Approximately $300,000. 

Do you use that as part of your working capital? : 
Absolutely. 


How about Medicaid? Do you have money from 


Yes, we do. We have $400,000 of inpatient 

funds, and $150,000 of outpatient funds. 

Q And you use that? 

A As part of the working capital, absolutely. 

Q Is there any way that the Peninsula Hospital 
Center, through its operation, can generate working 
capital? 

A No, we cannot. We rely on community support 
to help us take care of our deficits which is not nearly 
| qnoughs 

Q You mean charitable donations? 


A That's right. Philanthropic. 


Q What was the last year that you had a final 


en 


adjustment from Medicare? 
A We just received a settlement for 1972 about 


three wecks ago. The settlement was $122,000. 
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That you received from the Government? 
Correct. That's correcc. 
Without interest? 

A Without interest. 

Q And you have not had a final settlement for 
1973 and 1974? 

A No. No. 

MR. IMBERMAN: No further questions. 
THE COURT: Mr. Schaffer. 

CROSS EXAMINATION 

BY MR. SHAFFER: 

Q Mr. Hellman, you have testified that when the 
lag in payment to vendors gets greater, vendors raise their 
prices. 

Does that mean they raise the price to the 
particular institution or across the board raising of prices: 


\ 
as the general average lag among all institutions? H 


' 


A I can't answer for the other institutions 


because I don't know what prices they pay. I know the 
following, that we could have purchased -- when the lag 


gets greater, we are unable to buy at a good price. 


Q That is when your particular lag gets greater, 


your particular prices go up? 


| 
| 
| 
I have seen the comparison myself. | 
| 
| 
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A Correct. 
9 Since you have reduced the lag as a result of 
the loan, have the prices gone down? 
A Yes, they have. 
Q Are you currently paying interest on 
1.2 million-dollar loan? 
A Yes. 
Q Are you being reimbursed by Medicare for those 
interest costs in part? 
A In part, yes. 
Q According to your Medicare formula? 
Yes. 


In the past have you had to take out other 


The hospital has taken out other loans, yes. 
Q Have you been reimbursed by Medicare according 
to the Medicare formula on those loans? 
A Yes. 
MR. SCHAFFER: No further questions. 
REDIRECT EXAMINATION 
BY MR. IMBERMAN: 
oe What percentage of the operating costs are rep- 
resented by labor and fringe benefits? 


A 72 per cent. 


| 
| 
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MR. IMBERMAN: That is all. 


(Witness excused.) 


P&T. £.8 B. TEREN2ZIO, called as a witness, 
being first duly sworn, testified as follows; 
DIREC’ EXAMINATION 


BY MR. IMBERMAN: 


Re ce eee RE eo SN Te 


Q Mr. Terenzio, where do you live? 

A 87 Country Club Road, Tenafly, New Jersey. 

Q Are you associated with the Roosevelt Hospital? 
Yes, I am. 
What is your position? 


I'm an executive vice-president. 


Do you have any connection with fiscal affairs? 


Well, the people in fiscal affairs report to me. | 


Q Are you familiar with the hospital's fiscal 
situation? 

A I think so. 

Q How long have you been connected with Roosevelt 
Hospital? 


I have been the executive vice-president since 


What area? 


Our area is nine public health areus approxi- 
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mately from 42nd Street, 86th Street, Fifth Avenue and 
the Hudson River. 


9) Generally what type of people does the hospital 


A A very transient, mixed population. The con- 
munity, we have a very active community participation in 
our institution. We are very actively involved in com- 
munity affairs. 

We know from our community studies that there 


were four health problems znd one of which is the aged, 


so that we know we have a very large returned mental patients 


to the ommunity in our community. We know that we have 
a large alcoholism problem and narcotic and drug addiction 
problem in the community. 

Q And the fourth problem is how you take care 
of ycur aged? 

A Right. 

Q What percentages of the Medicare patients are 
in the hospital? 

A 33 per cent. 

QO You have been sitting here in the course of the 


morning, haven't you? 


A Yes. 


12) Is Roosevelt Hospital receiving funds for 
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Medicare under the old PIP system? 


A Yes, we are. 


Q According to Exhibit 1 your weekly payment was 


about $218,000. 

A It has gone up some. I think it has gone 
up to $226 or 222 or 229, something like that. 

Q To what extent does the hospital rel y on that 
$220,000 a we2k? 

A Well, we are down there Monday to pick up our 
check too. We rely on it very, very much. 


(Continued on next page.) 
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Q In other words, you cannot wait until it coms 
in the mai.? 
A Right. 
§ What percentage of your Operating expenses are 
represented by labor and fringe benefits? 
A 72 or 73 per cent. 
Q When do you pay your people? 
A Weekly. 


Q So that every week you rely on the Medicare 


check to pay your people? 


A Yes. 

THE COURT: Not always. He must get money from 
some other sources. 

Q What is your weekly payroll? 

A $700,000. 

Q Mr. Terenzio, according to Exhibit l, Roosevelt 
Hospital had a negative working capital position as of 
December 31, 1974 of $2,200,000. 

A Yes. 

Q Is the situation akout *he same today? 

It is worse. 
It is worse? 
Yes. Part of that was financed by bank loans. 


When the bank loans--when we went for our 5 million, the 
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bank decided that we had. to put up security. Short term 
was out the window. Unfortunately for us from a reimburse- 
ment point of view the only security that the bank aiaaahinn 
was a brand new research building. We put a $5 million 
mortgage on a research building. 

If you don't know research is not a reimbursable 
item, so the interest that I am paying comes out of the 
hide of the institution, and not from Medicare, Wehtnasé 
and Blue Cross. It is a lower rate, however, thank God, 
than the ite we were paying for short term because it is 
a mortgage. 

Q If the new proposed PIP system goes into effect, 


what would happen at the Roosevelt Hospital? You would be 


shy about $650,000 between now and May of 1976, is that 


correct? 

A It would have to be ae a completely, as far as 
I'm concerned, by the vendors. We are at somewhere over 
90 days, and creeping up to 120 and this would push, I'm 
sure, into 120 days because the outstanding receivables, 
$3.5, outstanding payables about $4.5 million, and this 
would add another $600,000 to that amount. 

Q Is tnere a possibility or probability that some 


vendors will not wait that long? 


A We were sued by Con Ed, and had to make a nice 
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settlement from Con Ed's point of view, and a disastrous! 
one from ours. 

We compromised and agreed to pay current billings 
and work off the old debt of $800,000 at the rate of $100,000 


a month tacked onto the current bill. We have to keep that 


| 
up to date or they claim they will turn the lights off. | 

Q Are there other vendors that will not wait that 
long to get paid? 

ae Fortunately we have not had much pressure. I'm ; 
convinced that we are paying higher prices for some of the ! 
items because we are slow pay, and we get pressures and 
telegrams from Chicage and letters from other places in the | 
country where people want their money, but no one has ae. 
about Chapter XI or anything else. 

Q Higher price results in higher operating costs 


for you, don't they? 


Q Could you borrow the $650,000? 

A No, Sir. At least I would have to develop--at 
least from the bank's point of view I would have to put up 
collateral. I have no collateral to put up. We tried to 
give them the restricted endowment, and they tell me it is 
no good. | 


Q Do you have money on deposit from Blue Cross? 


patient. 
Q 
A 
Q 
settlement? 
A 


Q 


A 
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Yes. About $900,000. 
Working capital? 
Working capital. 
Do you have money on deposit from Medicaid? 
Yes. 
How much? 


$2 million for in-patient and $800,000 for out- 


And you use that for working capital? 
Also being used for working capital. 


When was the last time that you had a Medicare 


2972. 
What did that result in? 


We got a check. I don't think it was a par- 


ticularly big one. Two or $300,000. 


Q 


A 


Q 


A 


Q 


Did you get paid interest for the delay? 

No, sir. 

You have no final settlement for 1973 or 1974? 
Not yet. : 


Is Medicare usually that far behind, two or 


three or four years, in settlements? 


A 


I think abhi third-party payers are that far 


behind on final settlements. 
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MR. IMBERMAN: I have no further questions. { 
CROSS EXAMINATION 
BY MR. SCHAFFER: 

Q Mr. Terenzio, when the price of goous goes up 
because vendors are charging more due to the payment lag, 
do you get correspondingly high reimbursement from Medicare? 

A Unfortunately I happen to be in a horrendous 
situation. I consider myself a class one hospital because 
I'm a medical school institution, but because I have less 
than 14 residency programs, I'm classified as a class two 
hospital. 

As a class two hospital I'm compared to Brooklyn 
Jewish, Maimonides and other hospitals rather than Presby- 
terian and New York. There is a limitation on the formulas. |; 
‘They build in limitations. I'm at the top of the scale. 
We have had to retract what we have been doing all during 
1975 and will continue to do in 1976. 

Q Prior to the time that you reached the top of 
that limitation as your cost would go up, would Medicare 
reimburse at least a percentage of that cost that did go 
up? 

A Yes, sir. 


Q What avout the other third-party payers besides 


" the Medicare, are you at the top level for them as well? 
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Yes, sir. 

Q As your cost to vendors went up, did your reim- 
bursement from the other third-party payers pay as it went 
up? | 

A The formula is a prospective. You are not reim- 
bursed for your expenses today until two years from today. 
With that two year lag the answer would be yes, after you 
provide for the two year lag, 

Q After we have taken into account all the third- 
party payers, about what percentage of your costs would be 
left? 

That is, what percentage that is not reimbursed 
by third-party payers, but I take it is borne by pension 
funds or private individuals? 

A It would depend on whether you would take into | 
consideration my total deficit which in 1974 was $10 rittion, 
or whether you take in just the operating deficit which was 


$5 million, and whether you would subtract from that over 


the million and a half dollars that we raised for operations | 


in philanthropy--so that my real Operating deficit should 
have been $6,500,000. When you take a look at the fact 


that the operation is between 50 and $55 million, we are 


| 
| 
: 
| 


running about 10 to 12 per cent loss that I am not getting 


reimbursed for. 
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In other words, I'm being short-changed by the 
reimbursement formulas, the underfinancing, by somewhere 
between 10 and 12 per cent. 

Q I am not sure I understand how that answers my 
question. Let me rephrase it. 

With respect to private patients, whatever the 
percentage is, as your costs go up, don't your charges to 
your patients follow suit and also go up? 

A Charges and reimbursements? 

Q Charges as vendors charge you higher prices-- 

A Right. 

Q To some extent is that passed on? 

A That's passed on, as I pointed out, in the case 
of Medicare and in the case of Medicaid and Blue Cross be- 
cause of prospectivity and the two year roll-over that I 
have to wait for two years for them to catch up with the 
higher prices. 

Q With respect to the private patients, is the 
higher cost of goods from vendors passed on toc them as 
well in the form of goods? 

A It has to be. 

MR. IMBERMAN: Your Honor, I would like for the 
record to explain, and for the record to have him explain 


what he means by “prospectivity". 
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THE COURT: Ask him. 

Q _ Could you explain to the Court how the pro- 
spectivity system of reimbursement and Blue Cross operates 
so that you have to wait two years - get paid? ' 

A As Mr. Birnbaum explained to you this morning, 
the three principal players are Blue Cross, Medicare, Medi- 
caid. Until 1969 all three were on a cost reimbursement 
basis. There was a little difference because Medicare was 
on the RCCAC formyla. The other two were on straight costs. 
Costs across the board. 

In 1969 when the cost control legislation went 
into effect, the concept of paying you based on your current | 


cost, because in those days when you were paying cost, when 


| 
you are paid costs, obviously in 1969 I was being paid on 


1967 costs I csrried on my books becsuse I was not ona 
cash basis. I was on an accrual mages which I thought Medi- 
caid, Medicare and Blue Cross was aiso. 

Eventually that money would come tiny and I would 
get caught up. But in the beginning of 1969 the Medicare, 
Medicaid and Blue Cross went on prospective rating which 
meant they were not going to go back except to look at and 
audit your accounts, but no go back and adjust and make 


you whole again. ‘They looked ahead and. tried to build in 


some factors as to what they thought was going to happen 
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to the price this year, and gave you the money now. 
The effect, of course, is that it works very 
good if you don't grow. But if you grow any and put in 
: ! 
new services that you have not been able to get paid for 
or if. the costs in your institution for some unknown eens 
go up higher than you expect, or you borrow more money than 
you planned to, or within the factors that they allow you, 
why you are going to find yourself in the hoie. 
That is what happens with prospectivity. When 
I tell you that the whole health care system is being under~ 
financed, I mean it. | 
THE COURT: You mean you never catch up? 
THE WITNESS: No, sir, not under the system as 


it exists now. You never catch up with the prospective 


back and eventually--and you heard the people say to take 


a look at the figures and they settled '72--and this is what 


' 
System. They don't go back. Medicaid does. They will go | 
i 
I 


they owe you. We don't have that in Medicaid and Blue Cross. 


try to get them to change their mind and give us more dollars. 


We can bring actions and go before review committees and 


We have done it with larger union settlements and they have 


made adjustments for that. But we never catch up. 


' 

{ 

BY MR. SCHAFFER: ; | 
Q If you have interest costs because you borrow | 
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money this year under the prospective system, do you have 
to wait two years before you are reimbursed for that from 
Blue Cross? 

A Yes, sir. 

MR. SCHAFFER: No further questions. 

THE COURT: I do not Know how it helps your law- 
suit because he tells me the Government treats them better 
than Medicaid. 

Is that the State or the Federal? 

MR. IMBERMAN: No. It goes through the State 
but comes from the ennninnd Government. If your Honor please, 
at this time I would like to amend paragraph 19 of our com- | 
plaint which alleges that the members of the class will be | 
deprived in excess of $12 million of cash flow on December | 
1, 1975, and in excess of $35 million of cash flow wy May 
31, 1976 to reflect the figures which represent the loss to 
the class as dina wii on the third page of Exhibit 1. 

That is where the weekly figure is shown at paragraph 19, 
and the bottom line on the wiird page of Exhibit 1 shows 
the fig.u_ss which I would ask your Honor to consider as the. 


amendment. 


That is, the weekly payment will now be Bee 


The payment or the loss by May 31, 1976 would be $28,371,000: 


THE COURT: Do the plaintiffs rest? 
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MR. IMBERMAN: I would like to recall Mr. 
Ingram for that one point. 
JAMES | C. INGRAM, recalled as a witness 
after having been previously sworn, testified further 
: ' 
as follows: 
REDIRECT EXAMINATION 
BY MR. IMBERMAN: 

Q Do rom understand that you are still under oath, 
Mr. Ingram? 

A Yes, 

Q Mr. Ingram, about how far behind is Medicare in 
making its final settlements with voluntary hospitals in 
the New York City area? 

A Approximately two years at any one time. 

Q In the dollar volume of the sesttennnn. could 
you tell the Court approximately what percentage results in 
payments to the hospitals, and itis wicniomaitioins results in 
payments to the Government, if any? 

A At least 90 per cent are payments to hospitals, 
about 10 per cent or less. 

THE COURT: You mean 90 per cent of the hospitals 


get paid additional money? 


THE WITNESS: Your Honor, it is 90 per cent of 


| 
| 
" the money. | 
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THE COURT: 90 per cent of the money going into 
two hospitals--that does not mean anything to me. 

THE WITNESS: I do not honestly know the number 
of hospitals, your Honor. 

THE COURT: That is the important factor. If 
two hospitals pick up the 90 per cent, there is no class. 
You have two hospitals. 

BY MR. IMBERMAN: 

Q Mr. Ingram, from your personal knowledge would 
90 per cent of the dollars go into two hospitals? 

A ' No, it would not. 

THE COURT: Well, he can figure out that number 
and let me know on Monday. 

MR. IMBERMAN: I will try to get you the pre- 
cise figures, your Honor. 

Q But of the dollar value of the settlements you 
say that 90 per cent goes to the hospital! from the Govern- 
ment? 

A Yes, 

Q And about 10 ner cent goes the other way, with 
regard to ‘ 2 large voluntary hospitals, hospitals in the 
City of New York, and can you tell us in which category 


they fall? 
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A They fall into the 90 per cent category. 
My recollection is from the standpoint of hospitals the 
figures go well over 90 per cent. That is the number of 
hospitals involved. 
From a dollar standpoint, it is about 90 and 10. 


For the number of hospitals it is over 90 per 


That's right, and this is the result of the 
policy deliberately. 

Q By whom? 

A Blue Cross, the intermediary carrier, deliber- 
ately holds that money because of the pressure of the 
Federal Government to not Overpay hospitals so we would 
compute conservatively the current per diem cost which is 
not an easy calculation to make. ‘ 'And we would, having 
computed it conservat.ively, then hold back 2 per cent. 
This is a well known policy and some hospitals, if they 


gave us a letter stating that they would repay the money 


within, 30 days, would have this 2 per cent included in 


Montefiore was one that did. And so when I, 
‘ 
talk about the ratio of payments going out of the hospital 


on final settlement, I can tell you of my own knowledge 


| 
their current PIP payment, but very few did that. 
j 


that by far the greatest bulk receive these, and they did 
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it as a result of a deliberately considered policy. 
9 At the request of the Government you hold back 
about 2 per cent? 
A Not at the request, but as the result of 
pressure from the Federal Government and the difficulties 
in recouping overpayments. 
MR. SCHAFFER: Your Honor, at this time I would 
like to object to the relevance of all this testimony. | 
THE COURT: I will take it. | 
2 per cent does not seem like an awful lot. | 
‘A hospital can expect to get paid 100 cents on 
the dollar fbr the services that they render within two or 
three days after the scurvices rendered. 
MR. IMBERMAN: The Government regulations 
require it, your Honor. ‘ 
THE COURT: It is unrealistic. The regulztion 


‘ 


is that you get paid within a month. 


bdll game, isn't it? 
MR. IMBERMAN: I don't think the regulation 
says that, your Honor. 
THE COURT: thank you, Mr. Ingram. 
(Witness excused.) 


SCHAFFER: Your Honor, I would like to state 


| 
i 
i 
| 
| 
You want to sue them on that, that's another 


+. 8 


149 


ms 
for the record that with reference to the testimony con- 
cerning Medicaid's prospective testimony and the fact that 
it is State governed and not Federal governed -- 
THE COURY: We have clarified that. 
Would you like to put your witness on the stand? 
MR. SCHAFFER: ses, your Honor. 
The defendant calls John Jansak. 
' 
JOHN W. JANSAK, called as a witness, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. SCHAFFER: 


Q Mr. Jansak, where do you live? 

A _ 3410 Meadowdale Drie, Baltimore, Maryland. 
Q What is your current occupation? 

A Chief of the Provider Reimbursement Policy 


‘ 
‘Branch, Division of Provider Premium Reimbursement & 


Accounting Policy Bureau of Health Insurance. 


TE: SS SS t/a 
- - 


: ;Q How long have you held that position? 
A Two years, a little over two years. 
Q Prior to holding that position did you occupy. 


any other position in the Bureau of health Insurance? 


A Before that I was Section Chief in the same 


branch tor several years. Refore that I was -- I have 
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been in the Previder Reimbursement Policy Branch since 
1967. 

Q | Couid y: > explain for the Court the way in 
which the Provicer \. imbursement Policy Branch relates into 
the hierarchy of th. Medicare system? 

A Well. * steas concerning Provider Reimbursement, 
we do studies, analytical work, preparation of memorandums, 
regulations in ?: t form, and make recommendations through 

‘ 
our Bureau Di tr -o the Commissioner of Social Security, 
and then t« S ‘etary of Health, Education & Welfare. 

Q couse yu explain more particularly with refer- 
ence to the promulgation of regulations the role of your 
branch in that process?’ 

A We generally prepare the recommendation. 

THE COURT: Can you get down to*the specifics? 


We want to know what he did here. 


| 
MR. SCHAFFER: I just want to make it clear 


for <ho xecord, your Honor, that he is ina position to 
steak for the way in which this particular regulation was 
promuigated. 
THE COURT: We assume that. 
BY MR. SCHAFFER: 3 
Q Mr. Jansak, can you briefly explain the way in 


which the original interim reimbursement system worked when 
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Medicare was first enacted? 

A Mr. Ingram alluded te that quite correctly. 
When Medicare started out in about 1966, it took into 
account the traditional way that the hospi.cals were 
reimbursed by third parties in this country. That is, 
the patient went into the hospital, admitted to the hospital, 
would prepare a bill, and the bill dads then be processed 
by the hospital and sent to the third-party, and there 
would be a payment in return. 

The Medicare program was rather a large program 

at the time, about one-third of the inpatient days in this . 
country, and! in the first ‘several years, the hospitals 
and the intermediaries got backlogged because of unfamiliar- 


— 


Q - Did there come a time in 1968 when an alternativ 


; 
| 
! 
j 
ity with the Medicare process. | 


interim payment system was offered? 

A The hospitals in 1968 were complaining that the 
intermediaries were not processing the bills fast enough. | 
Tie intermediaries in turn indicated that the hospitals | 
were not preparing the bills fast enough. Therefore, to 
provide what we would call predictable cash flow to the 
hospitals without regard - the administrative action of 


the hospital or the intermediary and clerical review, we 


provided what is called the Feriodic Interim Payments or 
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PIP procedure. 

It was designed primarily to provide predict- 
able cash flow because of clerical difficulties in the two 
sides I mentioned. 

re) Can you explain briefly how the PIP system 
provides such predictable cash flow? 

A Under PIP or the interim estimate, you try to 
calculate what it is costing a hospital to produce services. 
You try to estimate the volume of services they are 
or sing and PIP, you sent them a check which is supposedly 
equ to the amount of:service they .ender to Medicare 
beneficiarie& at that time. 

And from time to time during the year as cost 
increases, or the organization shifts, that amount should 
be nasoares so that at the end of the year you are ina ~ 


relatively neutral position. 


interval of payment? Was that mandated by the system 
or wasithat left up to agreement? 

A Under the original PIP system the payment would 
have been weekly or biweekly. Although the theory was ' 
proscribed, the time was aa proscribed at the time. 


Although, most hospitals moved to a one-week systcm as it 


progressed. I wovld say when PIP started off, it was not 


‘ 
| 
‘ 
Q Under the original PIP system what was the time 
| 
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very popular with the hospitals. 


They preferred the traditional system. And 


under what I would call the old PIP system, about 800 


hospitals out of 6700 hospita,s in the country ever moved 


£o 25 


(Continued on next page.) 
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2 THE COURT: Do I understand that 5,900 of the 

3 icine stayed under the original system, and only 800 

4 moved to the system that would help them in a cash flow? 

5 THE WITNESS: Yes, that would be correct. I 

6 _ should add one thing. The one thing is that the traditional 
7 system also had what we called the current finance procedure 
8 which was the payment to make that more attractive was in 

9 the form of--I guess I would describe it as similar to what 
10 is going on here in New York City. 


That was also part of the factor. 
‘Under the new PIP system some 500 hospitals have 
moved to that one. 
14 THE COURT: What do you mean the new PIP system? 
I gather that you had an original system in '66, and a new 


system in ‘68. 


7 MR. SCHAFFER: Your Honor, I can do this chron- 


‘ 


Ologically. 


I think it will become clear. 


19 a in. SCHAFFER: 


So we have in 1968 a PIP system created whereby 


21 payin... would be paid weekly or biweekly, and most or nearly 


' 


all the hospitals elected to receive payments weekly. 


A Yes. 


Q And during the time that that system, the weekly 


a ae 


PIP system, was available, that would be from January of 


to 


w 


De 


an 


i-2) 


~) 


co 


© 


10 


a ae ee 
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1968 until January of 1973, 800 of the 6,700 hospitals in 
the Medicare system elected to switch to the weekly PIP 
system, is that correct? 

A That's correct. 

Q Iu devising that PIP system were any formal 


regulations promulgated, or was this done on an informal 


administrative basis? 


A It was done on an informal administrative basis 
in 1968. 
Q At the time it was done, was ic anticipated 


that sometime in the future it would be ce ‘fied into a 
regulation? 

MR. IMBERMAN: If your Honor please, I object 
to that because this goes to part of it. 

THE COURT: In i968 it‘ anen not make much differ 


ence what happened, does it? 
‘ 


Q Did there come a time in January of 1973 that 
the Bureau of Health Insurance imposed a moratorium on new 
hospitals switching from the traditional reimbursement 
method to the PIP system? 

A Yes. At that time there had been some concern 
that the PIP system was providing payments to hospitals out 


of-- 


MR. IMBERMAN: If your Honor please, may I 
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object to the witness' answer that there was some concern 
some place. 

“The question was did they codify it. He is 
going to give us answers which are really not proper. 

I will have no way of testing this on cross 
examination. 

THE COURT: The objection is sustained. 
BY MR, SCHAFFER: 

Q Just answer the question yes or no, 

Did there come a time in January of 1973 that 
a moratorium was placed on new hospitals switching from 
the traditional system to the PIP system? 


A Yes. 


Q At the time that that moratorium was placed, 


did your branch and the rest of the hierarchy of the Social 


Security Administration and HE'/ involved in the procedure 
' \ 
' 
reimbursement policy, did they undertake a reexamination 
of the PIP system which was then in use? 


A Yes. 
MR. IMBERMAN: If your Honor please, I object 
to that and move the answer be stricken. 


I don't know how this witness can testify to 


what the rest of the hierarchy was doing. 


THE COURT: He was there and he is testifying 
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the same as Mr. Ingram testified. 
They have to produce a witness, and this is 
the man who knows. You can cross examine, 
MR. IMBERMAN: He can talk for himself I Suppose, 
THE COURT: No, he is the Government's witness, 
He is not talking for himself. He is the Government's wit- 
ness. The Government is the defendant in this lawsuit. 
, MR. IMBERMAN: Yes, sir. 
BY MR. SCHAFFER: 
Q And for what purpose was this reexamination of 
the PIP system undertaken? That is, what were some of the 


concerns that your department had at that time? 


A One concern was that it seemed to be a payment 


cycle much faster than that being received by most hospitals 


under the traditional cycle, 

Q The weekly payments were coming-- 

THE COURT: You are talking so fast that I am 
losing it. Start fresh, Mr. Schaffer, and put your ques-. 
tion to the witness again, 

Q You have stated, I believe, Mr. Jansak, that 
one of the factors being considered by your department in 
reexamining the PIP system was the question of whether, 
under PIP, hospitals were getting paid substantiaily faster 


than hospitals that were still under the traditional 
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reimbursement method, is that correct? 

A That's correct. That was one of the major con- 
cerns. 

Q At that time did you have factual evidence be- 
.vre you, and when I say you, I am going to be referring 
consistently to the department, did you have factual evi- 
dence before you concerning how fast hospitals under the 
traditional reimbursement system were, in fact, getting 
paid? 

A Yes, we did. There is a regular procedure of 


intermediary work flow and provider billing preparation 


study that has been in effect almost since the program 


began. 

In 1973, for example, the average length of 
stay by some statistics of the American Hospital Associa- 
tion indicated a length of stay of 11.4 days, or something 
lire that. 

it also indicated-- 

Q (interposing) Patients over 65? 
A Patients over 65 who have a longer length of 
Stay than the younger population. 

They also indicated that the provider or the 

provider bill processing time was about 19.4 days, and that 


would be the time from which the patient was discharged to 
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the time the intermediary received the bill. Then on the 
national valculation, it seemed that the national bill pro- 
cessing time for intermediaries was 2.8 days. Then you 
. would add to that--this would depend on when the check was 
. received because checks are not always mailed or prepared 
the same day by the computers. That might take one day or 
seven days, or you might approximate an average of three 
days and the mailing another day. 

And if you assume that the length of Stay should 
be divided in hal’ to determine the average lag, then you 
get a lag here in most cases under the traditional billing 
method of about 30 days. 

THE COURT: You say a lag of 30 days. From when 


to when? 


THE WITNESS: That would be from the time che 


patient was discharged until the time the payment was re- 
‘ i! 


ceived. 
BY MR. SCHAFFER: 
Q Wouldn't that be the lag from the time of 
service because you divided the length of say in half? 
A Yes. You are right. Because I added that frac- 
tion back in. You are correct. 
THE COURT: What is your answer now? 


THE WITNESS: From the date the service was 
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received until the date payment was made for that service, 

MR. IMBERMAN : Will you repeat that answer? 

THE WITNESS: The date service was rendered to 
_ the date the hospital received its reimbursement. 

MR. IMBERMAN: Your Honor, is that the last 
day the service was rendered when the patient was discharged, 
or the first day? 

R THE COURT: He took the average. The average 
stay is 1l days. He took five days. 

I gather everything you have been giving me all 
day long has been averages. ‘There is no other way to do it, 
is there? 

Mr. Ingram, you are che «pert. 

MR. SCHAFFER: May it please the Court, I would 
like to clarify for the Court that the point we are talking 
about is the conventional reimbursement. 

' 
: THE COURT: Whatever you give to me has to be 


done on an average. 


THE WITNESS: The figures have been averaged. 


There has been discussion here about where you begin and 
end--because people have been giving different figures but 
they are average figures. 

THE COURT: Go ahead. 


BY MR. SCHAFFER: 
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Q On the basis of your determination that the 
average lag in payment for those 5,900 or so hospitals still 
under the conventional reimbursement system, was 30 days, 
what effect did this have upon your thinking with respect 
to modification of the PIP system? 

| MR. IMBERMAN: I object to the form of the ques- 
tion, if your Honor please. 

' THE C°URT: He has not told us yet what the PIP 


system did. 


Q The PIP system as operating between 1968 and 
1973 had an average ae of how many days? 
A The lag was three and a half days under what 
you would call old PIP. 
MR. IMBERMAN: What is still in existence here? 
THE WITNESS: The system still in existence 
for those hcspitals under PIP prior to January '73. 
Q And that would be the weekly PIP system we are 
talking about when yov say “old PIP"? 
A That's right. 
Q Let's return to the general question of what 
factors were being considered during this moratorium period 
concerning possible modifications of the PIP system. 


You have stated that available to the department 


were figures showing that the average payment lag for 
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traditional reimbursement was 30 days, and that the average 


lag under the PIP was three and a half. 


What did these figures suggest to the depart- 


A Well, this was quite obviously a startling cony 
trast since PIP was generally designed to design a predict- 
ability of cash flow, and the normal traditional billing 
did not provide a predictability of cash flow. 

The departmen’ then realized that there was a 
cash flow advantage of a .ubstantial nature to the old PIP 
methodology to providers. It was concerned whether this 
was appropriate in view of what most hospitals around the 
country were able to do under the traditional billing method 


| 
and if PIP was to be continued. 


There was some discussion about what should be 


the new payment schedule, or lag that would be provided in 
‘ 


i! 


it. The three and a-half days was it at that time. 
Then it was decided to be too rapid and too 
much of a drain on the Federal Trust funds and not consisten 
with the traditional billing practices in the field. 
Q Let me ask if we can pinpoint a number of things; 
If you say that one concern is a concern of fairness, that 
certain hospitals were getting reimbursed too rapidly-- 


THE COURT: More rapidly. 
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2 
3 people for in-patient services receiving payment about 30 
4 days of a lag. PIP was providing it at about a three and a 


half day lag. 


6 Q I believe you mentioned something about a con- 
7 cern that the three and a half day lag was not only faster 
8 comparatively but in some other sense too fast. 

9 ; What did you mean by that? 

10 A It has been alluded to that employees are on 

ll biweekly payout schedules, or even longer, depending on how 


many days after the biweekly period the provider actually 


pays the check. 


Vendors are often paid 30, 60 days later. This 


A On the one hand you had the traditional billing 


provides a contrast tor the old PIP methodology that it 
16 seemed to provide the money even before the hospital sent 
li the money for the service. 
18 Q In addition you have mentioned something about 
19 the drain on the Medicare Hospital Trust Fund. Can you ex~ 
20 plain what that amount was and why there was this concern? 
21 A Well, that is the issue--that if the payment 
22 cycle was adjusted to something more closely resembling 

' 

23 a traditional billing cycle, that that money would be 
yr available to earn interest for the Federal Government. 
25 Q Did 


ere come a time in September of 1973 when 
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the department 1ifted its mo. ium on the PIP program, 


and made it available once again, but this time on a b‘- 
weekly basis? 
A In September of 197° the department announced 
again, through an administrative device, an intermediary 
letter, that providers-- 

THE COURT: Just a second. Can you key that 
in to Plaintiffs' Exhibit 2? Is this the letter of June 
of 1973? 

THE WITNESS: No, TI think it is tiated September. 
It is the one dated September. 

THE COURT: I dcn't have one. I have an inter- 
mediary letter dated June of 1973, ard one dated July of 
1973, and one dated October of 1975. Those are the only 
intermediary letters identified under Plaintiffs' Exhibit 


2. 


‘ 


MR. SCHAFFER: Your Honor, the letter in Plain- 
tiffs' Exhibit 2--wnat number inte.” «diary letter is that? 
MR. IMBERMAN: 73-24, 


MR. SCHAFFER: Then we seem to be talking about 


a letter not in evidence. 
! 


THE COURT: Let's put it in evidence. 
MR. SCHAFFER: I ask the Court to mark as 


Deiendants' Exhibit A a Part A intermediary letter number 
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73-37, dated--I'm afraid I can't read this Xerox. 

Is this the one we are talking about? 

| MR. IMBERMAN: I am not certain, 

THE WITNESS: Yes. I can furnish you a better 
copy, but that should be September of '73, 
BY MR. SCHAFFER: 

Q That is dated September of 1973 and on the 

subject of Periodic liaterim Payments, 

MR. IMBORMAN: If your Honor please, I think 
that is one of the documents that I supplied to your Hbnor. 

THE COURT: If you did, you did not give me a 
date, 

MR. IMBERMAN; Paragraph 2062. That shows at 


th 2sttom. It is this one here, your Honor, and picks up 


at the bottom of the page. That is why it may have been 


Overlooked. 
r ! 
THE COURT: You did not ‘give me that. 
MR. IMBERMAN: I apologize, your Honor. I must 


have overlooked it. 
THE COURT: All right. 
Q Go on, 
A This intermediary letter allowed hospitals to 


come back, new hospitals to come back On PIP with a 24 day 


Sas. 
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That is, anyone under the traditional system 


could convert to the new 21 day lag. It also allowed skille 


nursing facilities for the first time to move to this sys- 
tem, and the home health agencies and certain conditions 
on them, but a more liberal--all providers were made avail- 
able to them, 

Since that time something under 600 hospitals 
have moved to the new system. 

Q From September of 1973 until the present 600 
hospitals have moved from conventional reimbursement to 
the biweekly PIP? 
bar That's right. 

THE COURT: I gather the other 800 still stayed 
on the ‘68 PIP. 

4HE WITNESS: Yes, we decided at that time that 
it w ald be necessary to go through the notice of rule 
taking procedure before they could be converted for the 
new PIP cycle. 

Therefore, we published the detail of rule 
making. 

THE COURT: Wait a minute. You answered the 


question. Go ahead. 


Q Just to recap the figures of it, we have 600 


who switched from the traditional reimbursement to PIP under 


21la 
bjmjb Jansak-direct 167 


the weekly PIP program between '68 and ‘73, and an additional 
600 that switched from '73 to the present to the biweekly 
PIP.” 
A No. I think maybe I better say that again. 
_ 800 under the old PIP and 600 under the new. 
THE COURT: And what you have left out of the 
new is a biweekly or weekly system? 
THE WITNESS: The 21 day lag system. 
THE COURT: As opposed to the three and a half? 
THE WITNESS: That's right. 
Q That would leave then approximately 5,400 hos- 
pitals under the traditional reimbursement method? 
A Something like that, yes. 
Q And those hospitals are experiencing lags in 
the area of 30 days on the average? 
A You are using nationai statistics and, of course 


‘ 


tne hospital and the intermediary can cut the figures. It 


depends on the area you are talking about. 


Q Did there come a time in January of 1974 when 
the department published a notice of proposed rule making 
in which-- ; 

THE COURT: I didn't get the day. 


MR. SCHAFFER: January of 1974, 


Let me be more specific. Did there come a 


bjmjb Jansak-di rect *48 
time in which the agency drew up a notice of proposed rule 
making dated November 20, 1973 in which it proceeded to 
publish Sa elon Federal Register on January 7, 1974? 

A . January 7, 1974 was the notice of ial a 
indicating the new PIP methodology, and the conversion of 
the old PIP hospitals to the new PIP lag. 

| THE COURT: Just a second. You say the effectiv 
date of the publication was what? 
THE WITNESS: The notice of rule making-- 
MR. SCHAFFER: January 7, 1974. 
MR. IMBERMA: No. December 28th. 
MR. SCHAFFE": I'm sorry. We have the date on 


which it is. The date ou which it was approved, and the 


date on which it was published. We are all talking about 


the same notice, your Honor, and this is the one in Volume 
39 of the Federal Register, page 2011. It is part of 

' { 
Plaintiffs' Exhibit 2. i 

THE COURT: All I am asking is the date. You 
have it in your hands. Tell me what it shows. 

MR. SCHAFFER: It shows the notice dated Sep- 
tenber and approved January 7, 1974, and published on 
January 16, 1974. 

THE COURT: All right. December 27th is the 


first date. . 
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Q Pursuant to this Proposed regulation the hospi- 


tals which were then under the old PIp System, the weekly 


System, they would be required, would they not, to come in 
uider the biweekly system Pea with the 600 hospitals 
already under it? | 

A Right. Your numbers are wrong because I don't 
know how many were on the new PIP System at that time, but 
that was the purpose, yes. 

0. And this notice of Proposed rule making was the 
first formal procedure towards the promulgation of a new 
regulation, is that correct? .° 

“A Yes, 

Q Pursuant to that notice of proposed rule making, 
did the agency receive comments from various citizeas and 


organizations? 
A We received, I would Say, about 70 comments from 
' 
the entire United States. From all providers in the United 
States. 
Q And by and large who were these comments from? 
A I think there were--in terms of impact or the 
location of the hospitals or the kinds of organizations? 
Q The kinds of siisilesiaiiiiaais. 
A Nearly always we received comments Rie the 


American Jiospital Association and the other national 
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associations, the Federation of American Hospitals and 


other individual hospitals. 
Q Were these comments by and large unfavorable 
\ 
_ and critical to the proposed rule making? 
A Yes. They thought that.the time frame, that 
is moving the lag from three and a half days to 21 days, 
was disadvantageus to those hospitals under the old system. 
; I think the comments really centered around that 
issue. I don't think we got much in tie way of comments 
from other than those that centered around the conversion 
feature. That is the hospitals who are going to move to 
it, we did not receive too many complaints from them. 
And in the other part of the hospital field. 
Q . Were these critical comments read and considered 
by the agency? 
A That, of course, is our standard procedure, 
‘ 
that they come in through the office of the secretary. 
Q Nevertheless did the agency then go ahead and 
promulgate as a final regulation the regulation in question? 
MR. IMBERMAN: Your Honor, couldn't we just 
have the witness testify instead of Mr. Schaffer testifying? 
THE COURT: He is leading him. So what. 
MR. SCHAFFER: Your Honor, I am trying to keep 


the chronology straight for the presentation. 
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MR. IMBEKMAN: You have an intelligent witness. 
THE COURT: There is no jury. He knows what 
he is talking about whether he leads him or not. 
It is 20 minutes after four. Let him go ahead 
and lead. Go ahead. 
BY MR, SCHAFFER: 

Q Mr. Jansak, could you summarize at this point 
the factors considered by the agency and the reasons of the 
agency for promulgating the regulation converting the hos- 
pitals under the old PIP system to the new PIP system? 

MR. IMBERMAN: Wait. I would like to siben n 
objection. 

If your Honor piease, I am going to object to 
this now because I think it is very clear that unless the 
agency promulgates the reasons why it is making a change in 


advance and gives people an opportunity to be heard, it is 
‘ 


i 
improper to advance reasons afte) litigation starts. 


THE COURT: You can do that on cross examina- 
tion. The objection is overruled, 

Q Let me repeat the question. Could you summarize 
the factors considered by the agency and the reason for its 
determination to go ahead with the proposed regulation? 

A The department thought that, HEW thought that 


“the PIP payout schedule of three and a half days was not 
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consistent with the traditional method or the time it took 


for traditional billing. 


(Continued on page 172.) 
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Blue Cross across the country, I think it is 
fair to say, did not do anything similar, and relied on 


the traditional method. Medic.id across the country did 


not do anything sinilar throughout the country. 


Medicare had itseif been the first to offer up 


this kind of a system, and possibly the predictability 
which was the objective of the old PIP system was a very 
proper way of payment for, or to hospitals, but that the 
speed of the payment possibly even before the hospital 
expended the money on resources of providing the service, 
was too great. And, therefore, we tried to put the 
two systems more into parallel with each other. 

THE COURT: When you make that answer, you 
heard the witnesses today say that Blue Cross has money on 
deposit in advance of payment. 

THE WITNESS: I think that that is restricted 

' 
mainly to Blue Cross of New York, although Mr. Ingram 
can speak for the Blue Cross system. 

It is my impression that across the country 
that is not done too often, but Mr. Ingram can speak to 
that. 

THE COURT: the has. 


BY MR. SCHAFFER: 


Q I take it then it was basically the feeling 


218a 


ms Jansak - direct 174 


' 
that the regulation as promulgated would preserve the | 
i 
predictability feature of the original PIP system, but it 
was desired to slow down the payments of increase the payment 


lag for reasons of uniformity. 


A That's right. 


eee 


Q By slowing down the payment time, would this 
also result in greater interest accruing in the Medicare 
Hospital Trust Fund? 

A Yes, there would be of course an interest 
accrued to the Federal Trust Fund for those moneys that were 
in the Federal Bank at that time. 

Q Was this a fact or considered by the agency 
and adopting the regulation? 


A Yes, it was. | 


! 
| 
| 
| 
i 


Q Mr. Jansak, under the Medicare Act and the 
Medicare regulations is a provider of services entitled 
‘ 
. P \ 
to reimbursement for interest expenses so long as they 


are necessary and proper? 


A That is what the regulations provide, yes. 


the particular reason or events which precipitated the need 
‘ 


H 
j 
i 
i 
i 
| 
' 
: 
, - } 
Q Is such reimbursement available regardless of 
to borrow those funds? 


A If it is deemed necessary and proper to produce 


patient care or activities, then it is an allowable cost 
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subject to reimbu:sement by Medicare. 
Q | Where the reason for the borrowing is a 
real cash flow problem caused by interest having nothing 
to do with the liedicare payment system, is that an allowable 
cost? 


Yes. 


MR. IMBERMAN: If your Honor please, I am going! 


to object to the question. in addition to the fact that 
' 

it is leading, I think it is improper because there is no 

basis here for it. 


THE COURT: Your witness so testified. 


The objection is overruled. 
My answer was yes. 

Q In the situation that might occur that the 
plaintiffs anticipate where the borrowing was occasioned 
by a cash flow problem precipitated by the change in the 
regulations, would that also be reimbursable under Medicare 
as long as it was necessary and propér? 

A Yes. 

Q Would the percentage of reimbursement in each 
of those examples that I Maes given you be the same? 


A Yes. 


Q Mr. Jansak, are you familiar with the provisions 
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of the Act and the regulations which prohibits the transfer 
of the cost of providing services to Medicare patients from 
Medicare patients to non-Medicare patients? 


A Of course, yes. 


Q Does that + *ulation and Act also provide that 


there shall be no transfer of the cost of rendering 
services ‘o non-Medicare patients on to Medicare patients? 

A It works both ways. 

Q In the situation where a provider borrow money 
because of a cash flow problem that has nothing whatsoever 
to do with the Medicare reimbursement system, your have 
testified that he will get a percentage reimbursement for 
the interest costs, is that correct? 

A That is correct. We look at why the loan 
was made. Was the loan made to reduce services for the 
institution? There can be lots of different Reasons, 

' 
subjective and objective, of why a loan was necessary. 

It could be as in this case, apparently there 
are large outpatient losses. - It could be some sort of 
financial squeeze. The building has to be rebuilt. 

It could be -- cost limitation was mentioned today. It 
t 
could be a host of reasons. You have to put in sprinklers 


in the old institution but as long as it is related to the 


production of services, we recognize it as a cost. 


tS cee 


wo 
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Q Therefore, the critical factor with regard to 
the prohibition of transferring costs is not what the 
cause of the need to borrow is, but rather whether the 
borrowea funds are being used to produce services for all, 
is that correct? 
MR. IMBERMAN: I object to the form of the 
question. 
THE CouRT: ° Overruled. 
A That's correct. We look solely to see the 
necessity for producing services to all patients. 
Q Is it your opinion that in a situation in which 


Medicare reimburses for loans precipitated by events having 


nothing to do with Medicare is such patient reimbursement -- 


MR. IMBERMAN: Objection. Isn't that what you 
have to decide? It is a legal question. 

THE COURT: What is the question? 
wi MR. SCHAFFER: 

Q Can you answer the aiokhtnd yes or no? 

Is it your opinion that the payment of part of 
the interest costs in a situation where the need to borrow 
funds had nothing to do with the Medicare reimbursement 
system, is it your cnikiei that such reimbursement is an 


illegal transfer under the Act from non-Medicare patients 


to Medicare patients? 


SO OSS ES Ee ee ry SNE St oe SP ae 
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No. 

Q Is it your opinion that in the converse 
situation where Medicare partly reimburses, but not wholly, 
for interest costs where the need to borrow funds is 
precipitated by a change in the Medicare s\ stem, is that 
an illegal transfer from Medicare patients to non-Medicare 
patients? 

No. 
Would you like to explain your reasons for those: 
two ans°-ers? 

A “Whether a cost is allowable -- like I said 
before, it relates to whether it is a necessary and proper 
part of the production of services. That is, has the 
hospital spent the money properly in a health care environ- 
ment. 

The statement about shifting costs relates to 


‘ 
our apportionment methodology. 


It was 2iluded to before that we try to identify: 
the costs whicn are xuutine and ancillary costs, and those 
costs that are outpatient costs because once we identify 
the area of the hospital or the production of services, we 
then try to determine eas share is Medicare. 


It has been alluded to Medicare nationwide on 


the routinc services and about 30 per cent. 30 to 40 


! 
i 
| 
| 
| 
| 
| 
| 
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per cent of the hospital. We wish to reimburse services 
of 30 to 40 per cent. In the ancillary department it 
fluctuates upwards and downwards. We pay a different 
proportion in each ancillary area. 


In the outpatient depatment a different utiliza- 


tion. It is lower and a lower share that we pay. That 


is what is meant by shifting costs. 

. If you put them together the outpatient cost 
will be shifted to the outcare reimbursement that would be 
shifting. 

Q In layman's terms is it fair to say that the 
prohibition on shifting that we have been referring to 
is designed to make sure that Medicare pays its fair share 
of general hospital expenses? 

A That's right. We wish to pay our aggregate 
share of -- our aggregate shares of insurance. 

' 

Q Are interest costs generally considered a 
general hospital expense for which sielnabeaieaiteeanais must be 
made according to the fair share of Medicare use? 

A That's right. An allowable cost. 

Q Mr. Jansak, you have heard a number of 
witnesses refer to working capital as part of the reason- 


able cost of doing business. 


In your opinion is working capital part of the 
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reasonable cost under the Medicare system? 

A Working capital cannot be a cost. 
necessity ‘is business, but it is not a cost. 

You need to have a working capital for working 
capital purposes. You need to have some difference between 
the revenues you receive and your expenses. You can 
adjust that theoretically in two ways. One, by having 
a profit margin or, two, paying out your money slightly 
slower than you receive it. 


Q At what point under the Medicare Act and 


regulations would working capital become a reasonable 


cost? 


A If they had to borrow, obtain a loan, then it 
would become another loan for whatever purpose, the same 
as all interest costs. 


Q In other words, you cannot have a reasonable 


‘ |! 


cost unless there is actually a cost incurred, is th 
correct? 

A That's right. 

Q Mr. Jansak, you referred before to the Medicire 
Hospital Trust Fund and to the Government's interest in 


keepings funds in there as long as possible to earn greater 


interest. 


Would you explain briefly how this trust fund 
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Will you explain how payments are made in and out 


THE COURT: I do not think you have to go into 
saat. I assume the longer they can hold on to the money, 
the greater interest they have on it. 

MR. SCHAFFER: One further point, your Honor. 
BY MR.. SCHAFFER: 

,2 Mr. Jansak, when payments were being made out 
by three and a half-day lag, was there ever a danger during 
that time of depleting the trust fund? 

A No. 

SCHAFFER: No further questions. 

THE COURT: Okay, gentlemen. 

MR. IMBERMAN: If your Honor please, I know 
your lionor wants to suspend in eight or nine minutes. 

My cross-examination will take substantially longer than 
' 
that. 

THE COURT: This man is going back to wire panies! 

I assume that you and Mr. Schaffer spoek about it and you 


knew about it. 


MR. IMBERMAN: I said I would take him out of | 


' 


turn. I am not going to bring the man back from 
Baltimore. 


THE COURT: Go ahead. 
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CROSS EXAMINATION 
BY MR. IMBERMAN: 
Q Mr. Jansak, you have testified on direct examin- 
aticn concerning the factors which were considered by the 


department for which you work before the change in the 


regulation was promulgated, do you recall that? 


A Yes. 
2 Were those considerations published anywhere? 

They were mentioned in the preamble. 

Where were they published? 

THE COURT: . What does that mean? 

THE WITNESS: In the preamble to the notice of 
rule making, and in the final regulation anne is some dis- 
cussion. 

Q Would you: show that to me? 
A If I would be given the exhibit. 

THE COURT: He has asked for some of your 
exhibits. 

.Q Do you know which ones you are referring to? 

THE COURT: When you find them, identify them 
for the record. 

A An answer a ewes in July, July 16, 1975, 


Federal Register, Column 1, Page 29816, Paragraph l. 


Q May I see that? 
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Paragraph 1 covers about half of the length 
of the page. Is there a particular sentence or two or 
three that you consider as the answer to my question, and, 
if so, will you be good enough to read it into the record? 
A There is a brief statement here that arguments 
have been made that the proposed payment schedule would 
severely hinder the cash flow of providers. 
,2 Is that the extent of the answer? 
A No. I'm reading what the question is that 


we are answering to. 


Q Go ahead. 


A The sentence begins: 

“However, careful consideration of the 
introduction of an average three-week payment lag 
into the PIP method demonstrated that such a lag 
compares favorably with the average lag and payment 
experienced by providers reimbursed under the 
regular interim payment procedures." 


That is the answer. 


TAS AS OP Ss Ses cee am Sem «0 ee oo et See we 


Q Is that the only place where the defendants have 


published any reason for this change in the PIP method? 


Se tiene ee 


A No. I think it was also in the intermediary 


letters. I think, in fact, -- I would have to take a 


rene. 5 


look. 
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I think it was in the September letter. 
September? 
A The September of 1973 intermediary letter. 
Q That was before the regulation change was 
; published, am I right? 
A You asked me were there reasons given for the 
change to the new PIP 21-day schedule. 
,2 I asked you if what you just read was the only 
place where the department published the reasons why it 


was changing the regulation. 


A ‘The other one, the other letter was published 


) That was a proposal that was published a year 
and a half before the change was effective, am I right? 
A You asked me if the reasons were published. 


THE COURT: He said they gave the reasons when 
‘ 
| 
they initiated the proceedings as to why they were going 


to do it. 


MR. IMBERMAN: If that is the answer, that is 


BY MR. IMBERMAN: 


| 

all right. | 
| 

| 

j 


Q Can you show me where in '73 they published the | 
reasons for making the change in the regulations? 


A In addition to what I have read?- 
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Yes, in addition to what you have already read. 
THE COURT: Give him a copy of the September 


‘73 intermediary letter. 


MR. IMBERMAN: I think he has it in front of 


him, Judge. I have pointed it out to him. 


MR. SCHAFFER: Your Honor, may it. please the 
Court, I take it that plaintiffs‘ counsel is addressing 
himself to the issue of whether there has been adequate 
statement of reasons. 

The documents in question are all part of the 
record at this time. ~— Plaintiffs’ counsel and myself I am 
sure will have some extensive arguments to make as to 
whether or not there is anything contained in these 
documents that constitute a sufficient statement of reascns 


under the APA. 


I see no reason why the time of this Court 
ana witness should be spent trying to run through all the 
documents now. They are in the record. 

THE COURT: He said there were two places. 

He has identified one and I will let him see if he can 
identify the second. . 
Is there aaaiettiin in that? 


THE WITNESS: There does not appear to be, you 


msl4 Jansak - cross 
BY MR. IMBERMAN: 
@) Do I take it what you have read, Mr. Jansak, 
is the sole place where the department published the reason 
for making the regulation, am I right? 
MR. SCHAFFER: Objection, your Honor. This 
witness has had a few minutes to go through these things. 
THE COURT: He is an expert. You called him. 
He ought to know where it is much better than you do. 


I was under the impression it was in one other 


But you cannot find it now? 
THE COURT: i will let him supplement the record 


later on. 


Q Mr. Jansak, of the 800 hospitals, or the 600 


hospitals that you said joined the new PIP system, how many 
of them were located in the City of New York? 
A I wouldn't know. } 

Q How many of them were thoaved in the greater 
metropolitan area of New York City? 

A I would not know. 

QO Have you any idea? 

A I would assume since there were many, many 


hospitals under the old PIP, there would be few under the 


new PIP. 
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Q Isn't it true that there were only about four 
that joined the new PIP system in the City of New York? 
A If you say so. 
Q I'm asking you. 


A I don't know. 


Q Isn't it true that most of the hospitals which 


joined the PIP system when it was inaugurated in 1968 
were located in the large metropolitan urban centers of 
the country? 

A I know there was a concentration in New York. 
I think more sophisticated haspitals were the ones that 
took advantage of it. I think that's a fair conclusion. 

You had to be more sophisticated to know the 
substantial uses of PIP in terms of cash flow. 

Q Isn't it true that most of the voluntary 
hospitals in the City of New York joined the PIP system 
biatduiks it alleviated their need for working dapital? 

A I could not answer that -- why they did it. 
Obviously since you got money faster and you wee 
sophisticated, you would realize that it would give you 
morre free money faster. 

Q Weren't you PATS of the fact that most of the 


hospitals in the City of New York joined the PIP system 


because they neéded working capital, and this would 
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alleviate their cash flow? 

A No, because I was not concerned. 

Q Just answer my question. If you were not, 
you were not. 

A No, 

Q Do you know that fact now? 

A That that was the only reason? 

Q That that was the main reason why they joined, 


because it helps to alleviat2 their working capital and 


A Since they got the money it gave them more cash. 
I mean that that is obvious. 

Q Wasn't it the purpose of the PIP system to 
get money to hospitals as fast as possible? 


A The basic purpose was to provide a predict- 


ability and a cash flow. , 


Q What do you mean when you say “predictability 
and cash flow"? 

A That there is a check every week, and if the 
clerk is sick who is preparing the bills, the check still 
comes. You don't have a problem because the bill does 


not go out to the intermediary. 


Q The hospitals know they can rely on the 


| 

cash flow | 
| | 

| 

| | 

| 

| 

| 

| 


check every week. 
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A That's right. They didn't have to worry about 
whether the intermediary was performing adequately. 

Q the check came from the intermediary, didn't it? 

A Some of them process bills slowly. 

Q Did you hear Mr. Ingram testify this morning? 

A Yes. 

Q Did you hear him testify that when Medicare 
Started there was a great backlog of paper work, and in 
the hospitals and intermediaries' offices and the Social 
Security Administration, dia you hear that testimony? 

A That's what I thoguht he said, yes. 

9 Did you hear him testify that the hos itals 


were not being paid on time because of the accumulation of 


this paper work? 


A That's right. 
Q Do you agree with that testimony? 


{ 
! 
A That's right. There!was need for predict- 


ability of cash. 

Q Did you hear him testify that he rer-ived a 
Call from somebody in the Social Security Administration 
asking him what he thought about this idea that the man was 
advancing by PIP and giving the hospitals 1/52 of their 
annual money weekly and divorcing the payment from the 


Paper work flow, did you hear that? 
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2 A Yes. 

3 Q Do you agree with Mr. Ingram's statement? 
4 A Which statement? 

5 0 That statement, that it would make it more 
€ predictable, to divorce the payment of money from the 
7 


processing of bills. 


ST 


8 A That's right. 

9 ,2 That was the purpose, was it not? 

10 A That's right. 

ll Q And isn't it true that one of the basic reasons | 

12 of the regulations of your department states that the | 
i 

13 intermediary is to get moneys to the hospital as fast as 

4 it is expeditiously possible? 

15 A Administratively feasible. | 

16 Q As expeditiously as possible. | 


Ww A That statement is contained in the regulation 
‘ 


description of the traditional interim payment procedure. 


That statement is contained in the regulation description 


of the traditional interim payment procedure. That 


statement is contained in the regulation describing the 


traditional interim payment procedure, and prepared in 1966 
! 


when the regulations were published. 


When the PIP, when the new method was put in 


a a 


the regulations, it was pubJished in a later date and 


2 ©: 8S B 
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Provided - ipecific payment schedule. 

THE COURT: Is that answer supposed to mean 
that the 1968 regulation has no relationship to 
“administratively possible"? 

THE WITNESS: No. It advises the inter- 
mediaries to work as promptly as possible mechanically, to 
have the clerk available to do the issuing. 

; THE COURT: * this change that you put into 
effect now complying with that regulation? 

THE WITNESS: We believe so because it provides 
a time schedule for an alternate schedule. 

THE COURT: But as fast as administratively 
possible. You can do it in three and a half days. 

Why do you have to change it to 21 days? 

THE WITNESS: The “administratively feasible" 
is a directive in the second paragraph to the inter- 


‘ 


mediaries' performance and not PIP payment. 

THE COURT: I asked you that before, whether 
the words "administratively feasible" were in your opinion 
not related to the 1968 regulation. You said it was 
not. 

THE WITNESS: Maybe I have forgotten. It was 


a part of the original interim Payment procedure, the 


traditional. 
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THE COURT: As fast as “administratively 
possible"? 

“THE WITNESS: That's right. 

THE COURT: And now you say when they came 
along and created PIP, that those words did not apply to 
PIP and, therefore, you can go back to 2) days without 
violating the regulation, is that what you are telling me? 

; THE WITNESS: I don't recally think that there 
is a contrast that way. 

The administrative feasibility has directive 
to the intermediary claims processing. The PJP is an 
alternate to claims processing, anu provides them to 
schedule the issuing of checks to the providers. 

THE COURT: If you can do it for the last eight 
years this way, why do you have to change since you can 
administratively do it under this existing system ‘68? 

THE WITNESS: The mechanics of issuing the 
check, the check can be issued daily or hourly. Lt.28 
again as we viewed it, a mandate for intermediaries to work 
as fast as possible in their processing bills. 

THE COURT: If a hospital could get a bill out 
to you every week for ‘iiss sags services, when do you 


think it ought to be paid? 


THE WITNESS: They are on a traditional billin 


| 
| 
| 
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system and two people who can push it through. The 
hospital and the intermediary can push it through. 

We don't wish to be responsible for any dilatory 
practices. 

THE COURT: And three and a half days that exist 
up to now you say had absolutely nothing to do with PIP? 

THE WITNESS: Well, PIP would have been weekly 
Or biweekly. Most of them converted to the weekly option 

‘ 
so that was not mandated, the three and a half-day figure. 
But that is how it worked. 

.THE COURT: “Administratively possible" in 
your.view has absolutely no relationship to the three 
and a half-day payment in the past? 

THE WITNESS: Yes, 

BY MR. IMBERMAN: 

Q Did you know that for almost eight years most 
of the hospitals in the City of New York which were on PIP 
were being paid with the three and a half day lag on the 
average between the date the services were rendered and the | 

A Yes. 

Q As a matter “a fact, your department's 
administrative letter or inrermediary letter says that 


there is only a -three-day lag, isn't that right? 


date of payment? 


A 


Q 
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It depends on how you count. 
THE COURT: What difference does it make? 
MR. IMBL..MAN: Okay. 
And Blue Cross is your intermediary, am I right? 
Yes. 
You. fiscal intexmediary. 
Yes. 


Blue Cross finds it administratively feasible 


to make payments to the hospital every week, isn't that so? 


A 


Q 


A 


Q 


We have already discussed it. 
Answer the question. 
They issued checks every week, yes. 


They found it administratively feasible to 


do so, didn't they? 


A 


Q 


A 


Q 


Certainly. 
YOu knew that, didn't you? 
Yes. Yes. 


Did you ever ask them. whether it was not 


administratively feasible to send out checks every week? 


A 


Q 


No. 


Isn't it true that the change in the system was 


being promulgated because the department wanted to create 


a one-shot change and the cash flow out of HEW? 


A 


I think that was part of it, but not all of it. 
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Q And after this one-time Savings in whatever 
fiscal year the change was made, thereafter the cost to the 
Government would flow along exactly the same way, would it 
not? 

A A substantial Saving to the Government every 
year because the difference of $170 million every year, 
and the Government would receive that interest. 

Q The Govertinekt would be paying out that money 


every year. 


| 
: 


THE COURT: To save the interest on $170 million; 


the same that you people claim they have to pay the cost 
every year. 

9) So what you ‘are doing is shifting the cost of 
the interest that would be used to pay for the borrowed 
money, that money from the Government to the hospitals. 

A You don't have to borrow money to do it. 

Q Most of the witnesses here Said they have to 
or cut back on their costs. You heard them, didn't you? 

A Yes. 

Q Have you seen Exhibit 1 which has been admitted 
in this case? 

A Yes. 

Q You have seen that many hospitals have negative 


working capital positions 


| 
! 
| 
| 
| 
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A Yes. 


Q And you have read, have you not, letters from 


many of the hospitals in the New York area complaining 
about the proposed change, that it would be costly to them 
and they did not have the working capital, isn't that so? 

A I think as described here, they described ic 
as to reasons other than the Medicare -- the Medicare 
Program, their own problems. 

Q They have problems though. 

Apparently they do, yes. 

Q ‘Does the change in the payment under the 
Medicare program have an adverse effect on the hospitals 
as far as their working capitals is concerned, and their 
cash flow? 

MR. SCHAFFER: Objection, your Honor. He is 
not an expert on the hospitals’ finances. 
THE COURT: The answer is obviously yes. 

A Yes. 

Q Did the department consider that when it issued 
this regulation? 

A It took a nationwide view of hospitals, yes. 

Q Did it consider specifically the position of 
the voluntary hospitals in a large urban center Like New 


York? 
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I would say that Mr. Ingram described some 
$650 million of reimbursements to the area, and the 
plaintiffs' hospitals might have half a million dollars of 


reimbursements to the area. We are talking about $28 


I think they did, yes. I did, 


million, or dependingon which number you want to settle for, 
and that put it in its proper perspective. 
; I thought that that ratio i cated the 
financial effect on the city hospitals as well as on the 
hospitals throughout the country. And that there would 
be a shift. 
THE COURT: $28 million against the $500 million. 
BY MR. IMBERMAN: 
Q And you thought it was such a little amount 


| 

that it did not matter? | 

A I don't think that is the way I viewed it. Py 
| 


ite thought the payment was being paid out inappropriately i 
from the point of view of the Medicare program. | 
Q When was the decision made that these payments 
were paid inappropriately? 
A When the secretary designed the final regula- 
In 1975? 


No, that was in '74, Whenever the final 
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regulation was. 

Q For six or seven years the department had been 
paying on the weekly PIP system. What occurred at the 
end of the six years to make somebody decide that all of 
a sudden the payment was inappropriate? 

A There was a lot of discussion as to whether 
the mechanism was appropriate, and whether it was paying 
out too fast, and whether it was increasing costs. 

Every day every regulation is being reviewed 
from that point. 

Q Was there some specific thing that came to 
your attention that made you consider whether you should 
change the system and save some money for HEW? 

A What usually occurs is once a year there is a 
budget review, and that crystallizes ideas. 

THE COURT: He has already admitted this. 

Q If the original PIP program was incorporated in 
order to get money to the hospitals faster, your change 
now is reversing that and getting moneys to the hospitals 
slower, isn't that correct? 

MR. SCHAFFER: Objection. 
THE COURT: ii answer is no, at.cording to his 
own figures. 


K:. .- More predictably, not necessarily faster. kh 
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turned out to be a faster, yes. 

2) Is it your statement that when the PIP system 
was organized in 1968 that the purpose there was not to get 
money to the hospitals faster than they had been getting it 

. before, but only more predictably, is that your statement? 

A It would have to be faster than the traditional 

billing cycles because they were failing, but the idea 


was you would pay them on a regular process so the flow 


POLL NS EN te ee antennae 
et ete 


would be predicable and faster than the chaotic situation 
which existed then. 
Q ‘And now making it slow. 


A The chaotic situation was six years ago. 


THE COURT: Let me ask you, Mr. Jansak, if it 


is true for argument's sake that all of the hospitals listed 


on Plaintiffs' Exhibit 1 which are members of the plaintiff 


association now has to borrow money for cash flow created 
‘ 


©. £00 ::0 anam 


by the delay, do you think that you should pay the interest 
On such borrowing? 

THE WITNESS: We will consider that as another 
loan and they apparently have great loans. We will 
pay our share of that loan as well as the rest, yes. 

THE COURT: This loan is being caused by your 


action and nobody else's. 


SE A St Nee ce, —_— oe 


THE WITNESS: Viewed in the hypothetical sense 
of our action alone, I do not think you could say it was 
traceable to us that you would necessarily have to borrow. 


ee ee 
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I do not think the fact that the payment cycle 
slows or speeds up results in the need to borrow money in 
a hypothetical situation. 
THE COURT: You have live witnesses who swore 
. here today that they will have to borrow. 
They just do not have the money to meet the 
payroll and the vendors if you don't give them this weekly 
check. And they will have to go into the money market 
and borrow. You are causing them to do that. 
That is not hypothetical. That is what they 
have said. 
THE WITNESS: Yes. 


THE COURT: Now that being true, you, having 


caused them to borrow, should not you pay the interest cost 


on the borrowing? 


THE WITNESS: We do pay our share because we 


‘ \ 


t 
don't go into all substitive factors on each loan. 


THE COURT: Shouldn't you pay the entire interes 
cost on that borrowing because- you have created that cost 
in the Medicare area? 

THE WITNESS: I guess if we moved to that idea, 
then we would have to look at why the other loans were 
obtained, and identify those that are not related to Medi- 


care and then you would have that kind of a process if you 
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would subjectively analyze each loan and for those attribut- 
able for each patient. 

THE COURT: You are sitting there on November 
28, 1975 and everything has been taken care of until now and 
some can live and Monte Fiore can live and I don't know how 
Peninsula stays alive or Brooklyn Jewish Stays alive from 


the figures, but somehow they are Staying alive, and you 


come along and you force them to incur, you and nobody else, 


forces them to incur an additional expense which may put 
some under, but certainly recreates an additional cost. 

Why shouldn't you.pay for that because you are 
changing your procedures? 

THE WITNESS: I would think that if you draw the 
analogy that we have done this--in effect, we have been sub- 
sidizing something we should not have been. 

THE COURT: That is your problem. I am presented 
wa with the case that you have done something before me 
now and they are complaining about it. What is your answer? 

THE WITNESS: I think in that context that we 
have done something that they say caused now a medicare 
‘loan, and therefore, as part of that answer, we apparently 
possibly have based on their allegations have caused it, but 


I think the principle of production of the unit of services 


is the way you have to analyze the cost being incurred. 


246a 


Jansak-cross 202 

We do not have a system of analyzing each loan 
the hospital makes, whether it is for the out-patient 
department, something Medicare has a little share in as 
opposed to other loans. A research loan was mentioned here 
as being one of the activities the hospital engages in that 
Medicare is not responsible for and the hospital engages 
in many activities; the out-patient, in-patient and Medicare 
and the total of their services that produce the need or 
lack of need of a loan. 

I don't think you can isolate it that they have 

a loan just because Medicare did something. 
THE COURT: Go ahead. 


BY MR. IMBERMAN: 


Q You think it is in accordaiuce with the statute 


for HEW by this change in regulation to deprive the hos- 


pitals of this cash flow so that they have to borrow money 
and pay interest, if they can borrow, and, therefore, in- 
crease the cost of hospitalization? 

A I do not think the action requires hospitals 
to borrow money. 

Q You heard the witnessese here, didn't you? 


A That action by itself does not require the 


hospital to borrow money. 


Q Didn't you hear the witnesses? 


247a 
bjmjb 4 Jansak-cross 203 


A I'm talking in the sense of one action by one 
vendor, 

Q ‘I am talking about these witnesses who testified 
and didn't you hear them Say that? 

A Yes, 

Q Didn't you hear Mr, Ingram say that? 


A He said that, right. 


Q And wouldn't that increase the cost of hospital 


care in New York? 

A As those situations were described to me, this 
action in PIP had little to d6 with their substitive prob- 
lems, 

Q You did not think paying interest would increase 
the cost of hospital care? 

A I don't think so, no. It is another pressure 
on the hospitals' total line of cost, their payout schedules, 

' 
their payments to the vendors, nbd eased to the em- 
ployees and part of the total pressure, 
Many of them described this morning the environ- 
ment that hospitals live in. 
Q HEW adds a little more pressure, is that right? 
A Another concept in how the payment will be 


More pressure. 
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If a hospital is in a critical cash flow posi- 
is more pressure obviously. 
You heard the witnesses, didn't you? 
Yes. 


They are all in critical cash positions, aren't 


MR. SCHAFFER: Your Honor, this is somewhat 


repetitious. 
THE COURT: It is. Next question. 
; 


Q You testified on direct examination that some- 
body at HEW, perhaps you, thought that the old PIP system 
was inconsistent with the traditional system, and that is 
why you wanted to change it. 

A Yes. 

Q Wasn't it inconsistent in 1968 when you originall 
put it into effect? 

A Obviously, and with hindsight someone else 
thought it was too inconsistent. 

Q You mean nobody realized it was inconsistent 
with the traditional time? 

A The PIP system was not a good seller. I think 
it was something aside from the interim payment lpia caicacse 
which was minor and not looked at in terms of cost conse- 


quence, 
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Q I am asking you whether anybody in 1968 thought 
that the PIp System, when it was enacted, was inconsistent 
with the traditional system, 

A Obviously they would not inaugurate it. 

You are not answering the question, sir. 


I can't make judgments about what’ is in people's 


You were not there? 
I was in the branch, yes. 
Q Did you have anything to do with the PIp system 
and inaugurating it? 
No. 


Did you ever hear anybody discuss it at that 


Of course. 


Did you ever hear anybody say it was incon- 
‘ 


sistent with the traditional system? 


A The idea was that it was a different kind of 


system. 
Inconsistent with the traditional system? 
Inconsistent in what way? 


Are you now changing your answer of five minutes 


No. I termed it in a difference in lag. If 


~ 
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you are talking in terms of the difference in lag at that 
time, it was a shorter Lag because the other lags were 
long. 

Q Are you telling me that ti.2 word “consistent" 
as you have used it on direct examination referred only to 
shorter lag? 

A That's all we have been talking about. What 


else are we talking about? | 


Q Okay. That was app~ ved in 1968. 
A Yes. 
Q And now that same inconsistency in 1974, accord- 


ing to you, is the reason for the change. 
A That's right. 
Q Somebody has changed his mind in the depart- 


ment, hasn't he? 


A It is obvious. 
‘ | 
Q Why? 
A Because the concern became apparent as PIP ex- 


panded that there is a lot of money going into PIP because 
of reanalysis of our entire mechanism. 

Like I said, a yearly thing of reanalyzing our 
views. It became apparent that this procedure, this sys- 


tem, was very inconsistent with the traditional billing 


system tt aad developed. 
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THE COURT: And putting a greater burden on your 
payout, and you were paying out money faster than you ex- 
pected to pay it out? 


THE WITNESS: That's right. 


BY MR. IMBERMAN: ‘: 


Q You also said it was inconsistent with what 
Blue Cross and Medicaid were doing, and that was another 
reason why you wanted to change. 

A Blue Cross and Medicaid, during that period of 


time, did not have anything like PIP or advance payments. 


Q What is the period of time? 

A "66, ‘68, 

Q When you changed? 

A When we changed, yes, sir. 

Q You said one of the reasons why you changed is 


because neither Blue Cross nor Medicaid was doing anything 
' 
like what you were doing. 
THE COURT: That answer was countrywide, nation- 

wide, 

A, Nationwide. 

Q But you are aware of the fact that Blue Cross 
and Medicaid in New York were doing much to alleviate the 


hospitals' working capital positions, weren't you? 


A IL think that might be because of their large 
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out-patient obligations. 

Q I would like you to answer my question, sir. 

A Yes, they were doing it. 

MR. SCHAFFER: I object, your Honor. I object 
to plaintiffs' counsel saying, “doing much to alleviate 
the cash flow payment." 

THE COURT: Obviously the advance payment of 
Blue Cross was alleviating the cash flow problem. 

Q You knew what was happening in New York, didn't 
you? 

A Today? 

THE COURT: He said he did. 

Q Did you consider that Medicare ought to bear 
its share of helping the voluntary hospitals in New York 
with their working capital problem by continuing PIP under 
the old system? 

A I think we viewed how we would help New York's 
problems and hospitals throughout the country. We don't 
have separate systems for separate areas. ve have one 
unified reimbursement system for the country which we 
think provides adequate reimbursement. 

Q Haven't you had a variety of reimbursement 


systems under Medicare for many years? 


THE COURT: Depending on locality? 
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A No, not under Medicare. 

Q You have had a variety of systems, have you 
not? 

A Only one system, 

Q Reimbursement plans? 

A There have been no radical che ges. 

Q I am not asking about radical changes. 

A We iene made changes of course, 

Q Have there been different ways of paying hos- 
pitals? \, 


THE COURT: Wait a minute. Wait a minute. You 
are leaving the point. The point is whether their system, 
whatever it may be at a particular time, should or should 
not take into consideration the local problems. That is 
the question. Can you answer that? 


In other words, if you had a system of payment, 


' { 


! 
no matter what it was at a particular time, was it uniformly 


or did you have differences of problems at the same time? 
THE WITNESS: No. Medicare is always a national 
policy and never any shifts in the methodology. 
THE COURT: Okay. He has answered it. Uniform. 
Q Does the statute provide in reimbursing hospital 
that the secretary can consider the problems of each hos- 


pital from time to time? 
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A I've never seen that in the statute. 
Q Or a regulation that talks about that? 
A Not the way you are describing it. If "con- 


sider" means to analyze their problems and try to make 
your own system better, of course. 

Q Is there any provision in the statute or regu- 
lations which permits the secretary to make allowances for 
the money which hospitals are paid, or the way in which 
they are paid, depending upon their individual problems, 
their areas, the time of year even? 

A ‘The only thing approaching that is cost limits 
which are recreated to certain geographical areas. 

Q Anything else? 

A Other than that I think the system is uniform. 
Of course you have separate cost reporting years. 

Q Do I take it that one of the reasons you Say 

' 
you made this change was because the hospitals were getting 


too fast? 


A Yes. 
Q And you wanted to slow it down? 
A We wanted to make the two systems more constant 


with each other. 


Q Did you at one time have a system you called 


Current Financing? 
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A Yes. 
Q What was the purpose of that system? 
A The purpose of that was as the program got under 


way to provide billing because of the problems, and the 


entire Medicare processing and handling and a process 


similar but not quite like Mr. Ingram described in the pro- 


gram. 

Q Was that inaugurated prior to the PIP system? 

A Oh, yes, that was from the beginning of the 
program, 

Q And that was the way of getting hospitals money 


faster because the paper work was clogging the flow of money 
back, is that right? 
A It was a permanent loan. That would be the 


easiest way to describe it. 


Q A permanent loan? 
' 
A Yes. 
Q What amounts? 
A There was a formula based on the bill processing 


system and intermediary processing system, up to 30 days 


maximum. 


Q In other words, you would loan the hospitals up 


to 30 days of their Medicare payments? 


A It was concurrent, a formula designed to provide 


21 


23 


256a 
bjmjb 13 Jansak-cross 212 


the money concurrently with the time the services were pro- 
vided. 
I don't think you would call it a loan, but the 


bill would be coming in later, 


Q You called it a loan. 
A I will withdraw that. 
Q It was a method of getting the hospitals money 


concurrent with their provision of the services, am I right? 


A Right. 


Q So, in effect, the hospitals provided services 


for Medicare patients today would get paid today, rignt? 
A You could say that I think. 
Q Wasn't the purpose of that to alleviate the 


cash flow problems that the hospitals had? 


A Naturally any payment would have that effect, 
yes. 
‘ i 
Q Wasn't that the purpose of current financing? 
A To provide the money promptly until the bill 


was processed. 
Q To alleviate the hospitals' cash flow problems, 
isn't that so? 
THE COURT: I think you are saying the same 


thing in different words. 


MR. IMBERMAN: It is hard to pin this man down. 
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THE COURT: He said you get paid and it is the 
same thing you are saying. 


MR.IMBERMAN: I am driving at the purpose. I 


know what the effect was. 


THE COURT: To get the money to the hospital as 
quickly as possible. Next question. 
Q After you inaugurated the PIP system you sub- 


sequently terminated Current Financing, isn't that so? 


A Yes. 

Q Because PIP really took the place of it, isn't 
that so? 

A Never did. PIP was never very large on the 


national scale, before or after, old or new. 
Q Why did you terminate Current Financing then? 
A It is described in the preamble as that--the 
authority that now--that the program had stabilized, that 
' 
the hospitals' intermediaries were billing faster and 


hospitals no longer needed that cushion, and the Federal 


Government did not have to lose the interest on that money. 


Q Was that really the reason? 
A That's the reason in the preamble. 
Q But to your knowledge was that the reason? 


MR. SCHAFFER: Objection, your Honor. 
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THE COURT: I think you have to take what the 
Government stated was the reason. 
BY MR. seneneaits 
Q Was there also something called a 2 per cent 


allowance that you gave to hospitals? 


A Yes. 

9 When was that inaugurated? 

A At the beginning of the program. 

Q Was that also to help the bospitals with their 


cash flow problems? 


A Not the way we have been talking about it 
today. 

Q What was the purpose then? 

A The purpose at the time was conceptually to 


provide money that supposedly the apportionment and cost 


finding and reporting system did not account for in the 


{ 
| 


Medicare process. 


9 That would include working capital costs? 

A It includes anything the hospital needs money 
for. 

Q Working capital costs? 

A Sure. 

0 After the PIP program was inaugurated, did you 
terminate the 2 per cent allowance? | 


20 
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A The 2 per cent was a plus factor that was -- 
Q Mr. Jansak, why don't you answer the question? 
A Yes, of course. After PIP, yes. Right. 
Q Did you do do that because PIP really took its 


place and giving the hospitals a flow of cash, and you did 


not need the 2 rer cent any more? 


A No. PIP, like I said, for a long period of 
time was never part -- a significant part of the payment 
of procedure. 

Q Mr. Jansak, are you familiar with the section 
of the statute which provides that in the making regula- 
tions the secretary, or concerning Medicare, the secretary 
should take into consideration principles applied by 


national organizations? 


A Sure. 

Q And Blue Cross is a national organization. 

A Blue Cross Association and their individual 
plans. 

QO Blue Cross in New York, the largest one of the 


Blue Cross plans throughout the country. 
A I would not know. It might well be. 
Q When you were considering this change in the 


PIP regulation, did you take into consideration that Blue 


Cross in New York was depositing money in advance with the 
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hospitals so they would have working capital? 


A That is not the national representative. 


216 


The Blue Cross of New York would not be the one consulted. 


Q You did not talk to them about it? 
A . I don't know. Maybe we did. 
@] But you did not take into consideration what 


Blue Cross in New York was doing? 


A We would not ordinarily, no. We don't talk 


to individual plans by contract. We deal with the 


Blue Cross in Chicago. 


Q Did you ask them what the Blue Cross plans 


around the country were doing? 


A I think we solicited their views on these 


comments numerous times. 


Q What did they say about the proposed change in 
this regulation? 

A 7 I would have to go back and look. | 

Q Don't you recall? 

A No. | 

Q Didn't you prepare yourself to come here and ~ 
testify? | 

THE COURT: Co..¢e on. Don't argue with the | 

witness. 

A I prepared myself for one day, yes. 
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Q Could you go back and on Monday let us know 
what the Blue Cross organization said? 


A Yes. 


Q Viould you be good enough to do that, and then 


communicate that to the United States Attorney, Mr. Schaffer? 


A Yes. 
Q Thank you very much. 

Isn't it true that the statute says that in 
making regulations for tne payment of hospitals, the 
secretary may provide ‘or using different method- in 
different circumstances, and may provide for the deternin- 
ation of costs on any pasis that he claims appropriate? 

A I think that is a fair statement. 

MR. ADAMS: May we adk what regulation you 
‘are referring to? : 

MR. IMBERMAN: Are you trying this case? 

THE COURT: Mr. Imbexman , he is the head of 
the Civil Division. "Wis appearance has been noted on 
the record. 

He has a right to do that. 

Answer the question. 

MR. IMBERMAN: I am not sure what the question 


is. 


THE COURT: He is asking you for the citation 
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of what you are reading from, 
MR. IMBERMAT: 1395, Subdivision (v) l(a), 


about in the middle of the page. 


BY MR. IMBERMAN: 


Q Wouldn't you consider that under that part of 


the statute which I just paraphrased, that an exception 


could be made for New York because of the special circum- 


stances in New York? 


A Not under the principles of reimbursement as 


they are issued. 
Q - Where are those principles found? 


A 20 CFR 400. 


Q What you <.e quoting to me is the regulation, 


am I right? 


A And the statute that you are reading from says 
that the secretary shall issue principles of reimbursement 


to describe what the principles are. 


Q I understand that, but the secretary couid 


issue a regulation under the statute. 


MR. SCHAFFER: Your Honor, I would like to 


object at this point. 
This statute does not deal with methods of 


payment, but costs and determinations thereof.° I see no 


should badger the witness by using a mis- 


reason why he 
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summary of the statute. 

MR. IMBERMAN: The statute does talk about 
the secretary providing for the determination of cost, 
but it does scem to me it follows. Quite likely after 
he determines how costs are to he determined, he makes a 
regulation. How he decided under this system, and paying 
somebody else under another system, that was the thrust of 
the question. 

THE COURT: I sustain the objection. 

MR. IMBERMAN: I have no further questions, 
your Honor. 

MR. SCHAFFER: Your Honor, I will make it brief. 
REDIRECT EXAMINATION 
BY MR.- SCHAFFER: 

Q Mr. Jansak, earlier you made reference to the 
preamble to the July promul ation of the regulation. you 
read some language from Paragraph 1 which you felt -- 

MR. IMPS RMAN: May I have the date of that 
thing you are reading from? 

MR. SCHaFFER: This is the preamble in 40 
Federal Register, page 29816. The date of the Federal 
Register is July 6, 1965. 

MR. IMBERMAN: I have it. 


@) You read some language from Paragraph 1 which 


ee 
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you felt indicated some of the reasons for the promulgated 


" 
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3 regulation. 

4 | Further down in that same paragraph, the last 
sentence, it says: 

"The time period for intermediaries to adjust 

and implement the revised schedule is necessary to 


effect uniformity with respect to the interval of 


@ ~ o on 


9 | payment as ston as administrative.v feasible." 
10 Woul say that that further affects the adoption 
ll of this regulation? 
12 MR. IMBERMAN: I object to this question, views 
13 Honor. I think it is unfairly leading. 
M4 THE COURT: poeereare 
15 Next question. 
16 ‘BY MR. SCHAFFER: 
17 Q ‘mr. Jansak, is there anything further in that 
18 | paragraph that you feel reflects the purpose of the 
i9 | promulgated regulation? 
20 MR. IMBERMAN: Same objection, your Honor. 
21 1@) Paragraph 1 of the preamble to the regulations 
22 which further affects what you read previously the purpose 
23 | of that regulation. | 
2A | MR. IMBERMAN: Same objection, your Honor. 

THE COURT: Overruled. 


R 
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A The entire preamble's purpose is to place the 

sds in there. 

THE COURT: You have testified on direct exam- 
ination the reasons why this reguiation was adopted. 

You were asked on decenoupumbiat tens 

“Where did you state that in your promulgation?" : 

And you have referred to a viele in that 


document you have in your hand. 


ee eee oe ee wr 


You are now being asked if there is any other , 
i 
language that you would like to add to what you have already : 


told us. 


ee = eee 


A There is other language in this preamble that 
describes part of the entire conversion procedure. 
THE COURT: That is not what we are talking 
about. We are talking about. We are talking about 


the reason for the change. 


THE WITNESS: I would have to say that the last 


sentence also carries the theme of that other sentence that 


I quoted. 


THE WITNESS: "The time period for the 
intermediary to adjust and implement the revised 
schedule is necessary to cffect uniformity with 


' 
{ 
i 
THE COURT: Read it. | 
{ 
' 
{ 
respect to’the interval of payment ar soon as is | 
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administratively feasible.” 
THE COURT: All right. 
MR. IMBERMAN: If your llonor please -- 
TIE COURT: He is being asked a question and 
he is giving an answer. 
MR. IMBERMAN: I move to strike it. 
THE COURT: Overruled. 
MR. IMBERMAN: Very good. 
BY MR. SCHAFFER: 

Q Mr. Jansak, earlier the plaintiffs' counsel 
made reference to a regulation which provides that inter- 
mediaries shall make payment as promptly or as often as 
it is expeditiously -- as is administratively feasible. 

When was that regulation promulgated? 

A 1966 or late '65. 

Q At the time that it was promulgated what was 
the original existing interim payment system? 

A The traditional billing practice system. 

Q Under that system it is true, is it not, that 
payments would not be made until the intermediary would 
Have an opportunity to process the billings? 

A : Yes. 


Q Isn't the purpose of that regulation then to 


direct the intermediary in processing the bills under the 
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traditional reimbursement method and not to wait until 

the end of the month as they might do since they only have 
to pay maonthiy; what was the purpose of that regulation? 

A It was to have them issue, as I said before, 
to act promptly and diligently when the bill was received, 
and to promptly and 7iligently make a reimbursement based 
on the rates discussed in there so that at the end of the 
year you are saduntiaite in a neutral position. 

Q Would such a directive, that is to process 
payments on bills as expeditiously as is administratively 
feasible, would such a regulation have any applicability 
to a system where payments are being made on a periodic 


basis at a set level? 


A They are not related concepts. 

Q Why would one have no applicability to the 
other? 

A Under the traditional Billing there is a 


clerical operation that is needed each and every day to 


analyze the bill that comes in from the provider to detter- 


mine the number of patient days, and determine the interim 

rate and make a multiplication of each individual bill. 
With PIP you only do that once a year. The 

same things you do with PIP is done once and the important 


thing is to send the check on the agreed to schedule with 


me 
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occasional revision, 


Q Mr. Jansak, earlier you heare his Honor make 
a suggestion that perhaps the Medicare system ought to pay 
100 per cent of the interest cost on loans that the New 
York area hospitals might need to obtain due to the change 
in the regulations. | 

Would the payment of such 100 per cent of the 

interest cost be mandated by the present act and regula- 
tions? 

A We would have to develop -~ 

MR. IMBERMAN: If your lonor please, aren't 


you the one who has to decide this? 


Q In your opinion is such payment required by the 


eS anna EE RN SN 


present act and regulations? 


A Oh, no, it would not be. _ Not 100 par cent, 


em orem ©: 


no. In fact, we don't -- everything is subject to 
apportionment, the basic concept in regulations. | 
Q In order to effect -- 
THE COURT: That po not seem to hold true, 
does it? If your total amount of expenditures ie 


$100,000, and you have 43 per cent of the patient days, 
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you pay $43,000. That means you are paying every cent 


of what you -- 


. . ‘ F 
THE WITNESS: I think I said it, is an allowable 
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cost which means it is part of the hundred dollars and 
reimbursed subject to the apportionment share. 

THE COURT: You are paying the hospital every 
cent they expended to maintain your patient. 


THE WITNESS: That's right. 


meee ee ne er oe 


THE COURT: And you are giving them an additional 


cost. 

THE WITNESS: The theory of the cost being 
incurred is the total cost being incurred by the hospital. 
And then through cycle or accounting theory, we determine 
what our aggregate share is of the total provision of 
services. 

It is on all of them during the year and you 
determine the ratio. | 

THE COURT: Go ahead. 


Next question. 


BY MR. SCHAFFER: 


ee Under the system then the percentage of 
reimbursement is the percentage of overall operating cost, 
and not item by perenne that correct? | 

“A It is divided between what we call cost centers. 
What is an inpatient area, an area of similar production 
and separate segregation and ancillary services, and out- 


patient, that is a separate segregation. And then a 
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portion of those to determine what our share is. 

Q In any event, it is your opinion then, is it 
not, that the payment of 100 per cent of the interest 
costs that might be occasioned by this change in regulation, 
would be something inconsistent wits the present reimburse- 
ment system? 

A It would be inconsistent with the way the 
regulations are written. 

@) Earlier you described the old PIP system as 


being set up in part because ef the chaotic situation of 


the traditional reimbursement method back in 1968, is that 


correct? 
A Yes. 
Q At the time that the weekly PIP system was 


settup, was it intended that this would be the permanent 


system, or was it anticipated that it would help further 


{ 
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A I can only answer that nearly everything we do 


is revise sooner or later. 

Q Plaintiffs' counsel has made reference to the 
regulation which provides that the systems of national 
organization s such as Blue Cross should be taken into 


consideration by the agency in establishing its regula- 


tions. 
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In your Opinion does that require Medicare 
to follow or to imitate each of the practices of such 
national organizations? 
MR. IMBERMAN: I object to the question. 


THE COURT: Overruled. 


A The word "consider" is to read, analyze, concur 


Or not concur. 

Q In fact, isn't the PIP system, biweekly or 
weekly, different from anything the national organizations 
have? | 

A I don't think any of them have anything like 
PIP. I don't know. I would have to let somebody else 
speak for the Blue Cross Association. 

Q Plaintiffs' counsel has asked you whether the 
Blue Cross of New York specifically was consulted. 

Isn't it a fact that for official purposes the 
fiscal intermediary is National Blue Cross and not Blue 
Cross of New York specifically? 

A Right. We have comments from Blue Cross and 


Blue Cross in turn solicits comments from the plans they 


wish ‘to solicit, and we receive the ones from the Blue 


Cross Association, and no classification of where the ideas 


came from. 


Q ‘But for contractual purposes the fiscal inter- 
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mediary is Blue Cross in Chicago, is that currect? 
A Yes. 
MR. SCHAFFER: Your Honor, the defendants have 
no further questions. 
MR. IMBERMAN: I apologize, your Honor, but 
may I ask your indulgence for two or three minut es? 
THE COURT: Go ahead. 
RECROSS EXAMINATION 
BY MR. IMBERMAN: 
Q You testified a little while ago about the 
purpose of the regulation 405.454(b) which is the one 
that talks about intermediaries making payments on the 


most expeditious ~- 


A Yes. 

Q You said that regulation was ‘siltaiil in 1966. 
A Or late ‘65, yes. 

0 And you testified about the purpose of it. 


Did you have anything to do with the drafting 


of this? 

A I was not in Provider Reimbursement at that 
time. 

9) Did you have anything to do with the drafting 


of this regulation? 


A No. 
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2 Q Did you have any access to the input of the 
3 reasoning by the draftsman? | 
4 A | No. | 
5 Q What is the basis for your answer as to the | 
i 3 perme of this regulation? ; | 
7 A Seven years of experience. | 
8 MR. SCHAFFER: This witness has been qualified 
sd as an expert. : | 
| 
10 | | THE COURT: He-said he knew nothing about it. 
il MR. IMBERMAN: It is not necessary for him to 7 
12 be there at the time. | 
13 | THE COURT: You did not listen. Mr. tabernan! 
14 asked the last question of what the. basis for his knowledge ; 
15 was. We are going to get it. 
16 A That is seven years of ‘experience and inter- , 
17 pretation of what the regulations are and their Ee 
18 Q Your seven years of sine hia after now tells i 
19 you what the purpose of the draftsman was in 1965? | 
20 A The objective purpose as articulated in words 
21 and not in his mind, but in words written there. | 
] 
oe Q And the words are -- ' 
4) THE COURT: He went over this on your cross- : 
2A examination. | 
25 . G@ * Be you know the amount of sina that is paid 
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by Medicare under the PIP system in the City of New York? 


A I gave a calculation. 


half a billion dollars. 


Q I have been informed 


Wo uld you accept that? 
A Mr. Ingram said 
Q He told me that 


that this represents 80 per 


$800 
that 


cent 


I think it is about a 


that it is $800 million. 


million. 
is low. But do you know 
of the payments made under 


Medicare in the City of New York? 


A Under Medicare? 

Q - Yes. 

A It should be more than 80. 

9) Do you think it is 90? 

A Sure. Everything is in there except outpatient 


I would say it is 95 or more. 


Q I think you misunderstood me. 


Do you know 


that payments made under the PIP plan, the total payment 


made to hospitals under the PIP plan represents about 80 


per cent to all the Medicare payments made in the City of 


New York? 


A You are talking about Part B hospitals? 
Q Hospitals. 
A Inpatient hospital services, and PIP would be 


the totality of payment to a provider except for the final 
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payment. 

.@) All the hospitals in the city? 

A Excluding those on -- I am sorry -~ I would not 
know. 

Q You don't know. All right. 


Is there somewhere in your office ‘there there 
is written data or a date upon which your studies are based 
for the change in the regulation? 

A They were based upon regular studies turned 
out quarterly or since the program began. 

Q Was there a specific study made in connection 
with the proposed change? 

A To determine the bill cycle, no. 

Q In other words, there is nothing in writing 
by way of a study which is the basis for the change in the 
regulations? 

A No, sir. There are thousands of things 
in writing, but their studies are periodic on what their 
traditional b._ling time is. 

Q Is there a speci”'c study you made for the 
purpose of analyzing whether or not the PIP system should 
be changed? 

A No. There did not have to be one. 


Q There is none? 


+m 1 woe 
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A That's right. 
Q Do you know that in some time in 1975 the 


effeccive date of the change was moved from about December 


lst of 1975 to May 31, 1976? 


alk _ That was the speed with which we would recover 
or make the conversion. That was a stretch-out in the 
convrsion period, yes. 
Q Did that stretch-out lessen the effect on the 
hospitals’ working capital in any way? 


A Oh, yes. I would think so. 


Q Did they lose a little bit of money over a 
period of 12 weeks or so rather than losing it all at once? 
A Right. 


Q But at the.end of the year the same problem, 


‘they have the lost the totality of the money . 

A They had trouble adjusting payment to employees 
and vendors, and they needed more cue to adjut. 

Q You are no answering — question. 

(Question read.) - 

A What we alleviated is the speed at which they 
would convert, and that's all. 

Q By May 31, 1976 they have the problem and 


they have lost all the money, isn't that so? The stretch- 


“ out has not been alleviated at all. 


13 


14 
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A The same problem as the other hospitals. . The 


regulation change you refer to only talks about the stretch- 


out. 
Q It does not alleviate the loss of the money, 
does it? 
A Right. 
MR. IMBERMAN: No further questions. 
THE COURT: Thank you. 
You may step down. 
(Witness excused.) 
- THE COURT: Do the defendants rests? 
MR. SCHAFFER: The defendants rest, your 
Honor. 
THE COURT: How much time do you want for 
briefs? 
MR. IMBERMAN: May I have a week, your Honor? 
THE COURT: here is a temporary restraining 
order in effect until December lst. I will extend it 


for ten days. 

A week from today would be December Sth. 
I think ou have to have the brief in on the Sth. 
December 5th for briefs on mes sides. 

MR. IMBERMAN: Thank you, your Ilonor. 


THE COURT: That is all. 
{Hearina concluded.) 
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“RES SOUKLEG CAPITAL AS OF 12/31/74 REMUCTLON IN PIP PAYMENT 3 

PIP NOSPITALS Current Current Weekly : of ‘Col, 

Assets Liabilities PIP Payment sus 6 ta. 3 
MATHER, JONN Te $2,944,100 § 939,800 °8 Y,00a,h16”” SC NT, BAn $  1°9,000 Ty.70 

SEMOULTAL NMOSPITAL, GREENE 1,744,964 1, 202, 988 543,876 m hae 
MEMORIAL, N.Y. 17,616,885 14,623,467 2,993,418 296,800 890,400 e975 
iNmRCY 4,398,917 2,762,069 1,636,348 84,000 15.54 
NLTUONIST, . BROOKLYN 5,255,469 3,326,233 2,129,238 225,500 31.77 
NISERICORDIA 3,360,054 3,579,357 ( 219,303) 120,200 ( 164.43) 
MONTEFIORE ; 26,122,272 17,260,714 8,861,558 856,700 29.00 
NOUNT CDEW 406,278 554,251 C ‘147, 973) 34,700 {2 70.35) 
MOUNT SINAI : 28,262,442 20,688,498 7,573,944 570,00 73 ‘ 22.61 
NASSAU 4,869,254 3,002,657 1,866,597 133,300 21.42 
NEW ROCHELLE 3,424,423 1,134,925 2,289,498 1235300: ~ 16.16 
NCW YORK ° 27,281,301, * 8,841,297 18,440,004 460,700 yd 
NEW YORK INFIRMARY 3,101,284 2,856,679 224,605 83,800 111.93 
NORTHERN DUTCUESS 616,933 284,732 332,201 17,500 15.80 
NORTH SHORE 6,507,522 4,754,785 1,752,737 145,500 24.82 
RYACK’ \50 348723,262 ° J.,892,488 1,930,794 93,400 14.15 
PARKCUESTER 1,183,980 2,138,781 ( 951,801) 29,100 9.17) 
PARKWAY ; 2,021,599 1,385,418 636,181 - 98,200 46.31 
PREKSKILL ; _ 1,946,924 1,302,998 643,926 24,100 23723 
PRUINSULA 5,096,023 3,144,473 1,951,550 145,500 22.37 
PNELPS F 2,529,680 2,535,167 ( 5,487) 70,200 (3838.16) 
PRESBYTERIAN ‘ 26,759,151 13,249,703 13,509,448 436,400 9.74 
PUTNAM COUNTY  - 1,577,034 Leltiels7 405,897 44,300 33.11 
RICHMOND 2,086,579 2,440,839 ( 354,260) 65,900 55.81) 
ROOSEVELT 10,764,414 12,964,477 (2,200,063) 218,000 29.73) 
ST. AGES 2,327,472 1,649,611 667,861 61,100 27.45 
BARNABAS ° 7,375,532 2,892,786 4,482,746 110,900 7.42 
CHARLES, PORT JEFFERSON 3,789,184 1,561,773 2,227,421 53,100 7.15 
CLARES 5,945,970 7,114,634 (1,168,664) 205,700 52.30) 
FRANCIS, ROSLYN 4,196,516 5,696,250 (1,499,734) 98,600 ; 1972) 
. JOWN'S EPISCOPAL 5,900,811 2,858,656 3,042,155. - 98,600 ae 9.72 
JOHN'S, QUEENS 9,337,554 4,867,591 4,469,963 126,200 8.47 
JOUN'S, SMITITOWN 5,900,811 2,858,656 3,042,155 ~ 38,300 3.78 
- JOSCPI'S, YONKERS 1,518,386 864,047 654,339 41,200 12.89 
LUKE'S, N.Y. 13,286,945 8,295,291 4,991,654 245,800 14.77 
. MARY'S HOSP. BROOKLYN 6,618,485 11,712,243 (5,093,758) 3°,500 5 2.33) 
VINCDONT'S, N.Y. 5,623,648 4,204,496 1,419,152 324,800 : 63.66 
. VINCENT'S, S.I. ' 3,965,351 3,367,574 $97,777 °° 107,400. 53.20 
ST. VINCFUT'S, WESTCIIMSTER 1,591,871 431,176 1,160,695 12,400 3.21 
SOUTNAMP'TON 1,880,199 , 645,475 1,234,724 58,000 14.09 
SOUTIi BASSAU : 4,621,573 1,913,554 2,708,019 ' 111,800 12.39 
SOUTHSIDE 4,079,844 3,384,393 695,451 102,200 44.00 


STATEN ISLAND 5,662,484 4,691,909 970,575 106,700 320,100 32.98 
Sa ee ae eee © reer 
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NET WORKING CAPITAL AS OF 12/31/74 


PIP OLPITALS Current 
Assets 


Current 
Liabilities 
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UL ND pe 3,437,638 
WIIVERSITY ! ale 19,273,829 
UNIVERSITY NEIGIUTS 319,533 
WHITE PLAIWS : 2,6.3,166 
YONKERS GENERAL 1,699,359 
YONUERS PROFLCSSIONAL , 871,403 


SUBTOTAL 


Hospitals which are not members of GNYHA 


oi 


es 


-AQTAL . 


1,526,278 
20,696,456 
338,720 
1,322,348 
1,592,607 
1,357,125 
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( 


1,911,410 
1,422,627) 
19,187) 

740,818 

106,752 
485,722) 


Weel:ly 
PIP Payment 
$ 40,600 
115,600 
271,400 
6,500 
74,600 
55,800 
54,300 162,900 
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$11,768,300 $35,304,900 
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{INTERMEDIARY LetTeR No. 75-58 Datep Octoser/1975] 


are YA i). 
elt a, DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
QS SOCIAL SECURITY ADMINISTRATION 


DALTIMORE, MARYLANO 21235, ——* eee = 


REFER TO: 


iaI- 32h ADVANCE copy, October 1975 


PART A INTERMEDIARY LETTER NO. 75-58 


SUBJECT: Periodic Interim Payments (PIP) - Conversion fron Weekly to 
Bi-Weekly Cycle ; 


Ceneral 


Enclosed is a copy of the final regulations concerning Periodic Interin 
Payments (PIP).as published in the July 16, 1975, Federal Rerister and the 
Notice published in the September 2, 1975, Federal Hezister whicn changed 
the date by which full implementation of the reguiations must be 
accomplished. 


The purpose of this intermediary letter is to explain the effect of these 

..-regulations on providers receiving weekly PIP payments and to furnisna 
‘instructions for conversion to the bi-weekly cycle required by the 
regulations. 


Background 


As you will recall, PIP was first made available in 1968 as a method of 
interim reimbursement for hospital Part A inpatienu services. Hospitais 
that electe: to receive interim reimbursement under this netr d nave been 
receiving PI payzents on a weekly basis. ese payments app.y to covered 
’Part A inpatient hospital services furnished beneficiaries by the hospital 
during the seven day period endings with the date on which each PIP payment 
is issued. These payments contain an average lag of three days between 
delivery of services and disbursexent of payment for these services. - 


In January 1973 a moratorium was placed on further cenversions to PIP. This 
restriction was lifted in Septezber 1973 (see IL Part A 73-37) and PIP was 
made available to other hospitals and to SNF's for Part A inpatient services 
and to HHA's for both Part A and Part B home health services but the method 
-for computing and disbursing PIP vayments to these providers was modified. 
Providers reimbursed under the modified method reccive PIP paynents for a 
two week service period and these payments are issued no earlier than two 
weeks after the end of the service period to which they apply. PIP paynents 
under the modified method contain an average lag of three weeks between 
G@elivery of service and distursenent of PIP payment fox these services. 


roo 
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Horpitalo receiving weekly viv payments under the original PIP method were 


permitted to continue to receive these payments-pending publication of — 
final regulations pertaining to PIP, 


PIP Regulations 


The enclosed regulations require that PIP payments cover a two week service 
period and be issued_no earlier than two weeks after the end of the service 
period. PIP providérs are also required to submit fully conpletea billing 
forms for the services for which they are receiving PIP payments. 


PIP payments disbursed under the method set forth in IL Part A 73-37 are not 
* affected by these regulations. They fullyreflect the requirements in the 
' regulations. The practical effect of the regulations, therefore, is that 
the PIP Service period of providers being reimbursed under the original PIP 
method-must be extended from one to two weeks and intemediary disbursement 
of PIP payments to these providers must be no earlier than two weeks after 
the end of the service period to which eacn payment applies. 
\ When these requirements are fully implemented, PIP payments to all providers 
‘ will contain an average lag of three weeks between delivery of service and 
disbursement of payment for the services, as required by th> regulations. 


Instructions for Implementation of PIP Rerulations 

If the PIP service period of hospitals presently receiving weekly PIP pay- 
ments is extended from one to two weeks, concurrent with a delay of two 
weeks in their intermediary's PIP disbursement schedule, some of the hos- 
pitals may experience a serious cash flow problem unless the effect of 
these conversions on the PIP payments to the hospitals is minimized. 
Therefore, the effect of these conversions on the PIP payments to these 
hospitals shall be gradually phased in by May 31, 1976, as explained below. 


feekly PIP payments may not be disbursed after the last week of November 1975. 
All intermediaries making weekly PIP payments are to convert to a bi-weekly 
(3.64: every other week) PIP discursement cycle and the PIP service pericd of 
the hospitals to which weekly PIP Payments were being made must be extended 
from one to two weeks no later than the end of November 1975. These 
conversions may be made earlier if mutualiy agreeable to the hospital and 

the intermediary. The effect of these conversions on the amount of the bi- 
weekly PIP payments to the hospital must be phased-in over the PIP payments 
disbursed between the conversion date and May 31, 1976. When all the adjusted 
bi-weekly PIP payments have been made, they will have the effect of aoving the 
PIP disbursement date of the intermediary from the last day of the hospital's 
two week service period to 1) days after the end of this service period. 


Example: 


ox - 


_ Hospital has been receiving weekly PIP payments of $100,000 and the inter- 
- mediary has been disbursing these payments on Monday of cach week. The 
hospital and intermediary agree that weekly PIP payments to the hospital 


} a 
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should continue to be made through the disbursement date of Monday, 
November 2), 1975. 


The interzediary's PIP disbursement cycle for thio hospital will be converted 
‘from weekly to bi-weekly as of November 24, 1975. Tne first bi-weekly PIP 
payment to the hospital will be disbursed Monday, December 8, 1975. It will 
be in the full amount of £200,000 and will cover the service period fron 
November 25, 1975, througn December 8, 1975. This change will replace the 
average 3 day lag with an average lag of 6} days. 


Effective December 9, 975, the hospital's PIP service period will be extended 
from seven to 1k days. The amount of the second bi-weekly PIP payment 
disbursed on December 22, 1975, and all subsequent such payments disbursed 
through May 2lj, 1976, must be adjusted, in equal amounts, to gradually build 
in the’ remaining days of the average lag. This is accomplished as Tollows: 


Amount of P1P 


Monday Payments to Phase-In 
Disbursement Date Full Lag 
November 2h, 1975 $ 100,000 (last weekly PIP paynent) 
covers service period 
11/18/75 thra_11/2:/75) 
. December 1, 1975 none 
December 8, 1975 $ 200,000 (1st bi-weekly payment) 
A ' (covers service period 


* 31/25/75 thru 12/8/75) 


‘ 


December 22, 1975 $ 183,333.33 If 

January 5, 1976 $ 183,333.33 

January 19, 1976 $ 163,333.33 

February 2, 1976 $ 183,333.33 

February lu, 1976 $ 183,333.33 

March 1, 1976 $1 $ 163,333.33 

March 15, 1976 $ 183,333.33 

March 29, 1976 $ 183,333.33 

April 12, 1976 $ 183,333.34 

April 26, 1976 $ 183,333.34 

May 10, 1976 $ 183,333.34 

May 2, 1976 $183, 333. 3h 

Total _ $2,,00,000.00 

June 7, 1976 $ 200,000 (covers service period 

id, 6/11/76 thru 5/2h/76) 

June 21, 1976 $ 200,000 (covers service period 


5/25/16 thru 6/07/75) 


Vy this example, the total value of the lag is the equivalent of payment 
for 1) days, in thia case $200,000. 


@ 
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Taercafter, that is after May 1976, payaents will-continue- to be bi-weekly 
but at the full amount of the then current bi-weekly PIP payment. 


> 


_ The above example does not take into consideration possible change in PIP 
paynent amounts resulting from recomputation of the PIP payment following 
submission of the provider's cost report as required by Pil 2107.5, or the 

quarterly or other recomputations required by PRM 207.7. Intermediaries 
must, when making these recomputations take the steps necessary to insure 
that full implementation of the PIP regulations payment lag by May 31, 1976, 
is not prevented by any adjustment to the vag PIP amount. 
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(40 Fep. Rec. 40192-40193 Daren 9/2/75] 


40102 


Food and Drug Administrotion 
[Docket No. 75N-0213] 
FEDERAL-STATE COOPERATIVE 
PROGRAMS 
Codiication of Pasteurized Milk Ordinance 
and Interstate Miik Shipners Program 


On May 5, 1975, a notice was published 
in the Frosrar Reersier (40 Fi2 19513) 
announcing the availability of a draft 
of proposed regulations for pasiurizcd 
milk in interstat2 commerce to be issued 
&s Parts 960 throuch 966 of Subchanter 
I—Federal-State Cooperative Prorvrams, 
of Chapter I, Title 21 of the Code of 
Federal Rezulations. 

Copies of the drait were distributed to 
the Federal, State, and industry groups 
that would be most directly affected if 
the proposed reculations were adonted, 
and copies were made available through 
the o%ice of the Food and Drug Adminis- 
tration Hearing Clerk to any other inter- 
ested person. A period of 90 days was 
Provided. until August 4, 1975, for sub- 
mitting comments on tie draft to the 
office of the Hearinz Clerk. 

During the comment period, the chair- 
man of the National Cor-ference on Inter- 
state Mik Shipments ({NCIMS), which 
Consists of State regulatory officials re- 
sponsible for milk sanitation, met with 
Yood and Drug Acininistration Officials 
to discuss this matter and submitted a 
formal resolution in behalf of the 
NCLAIS. The NCIMS opposes publication 
of the proposed regulations as Federal 
regulations. In addition, the NCIMS re- 
quested a 12-month extension of time to 
review the draft of the Proposed regula- 
tions and prepare a responce, 

Similar requests were also réceived 
from the National Association of State 
Departments of Agriculture, the Na- 
tional Milk Producers Federation, the 
Mil: Industry Foundation, and others. 

Based on these discussions and written 
comments on the subject draft, the Com- 
missioner of Food and Drugs has con- 
cluded that he would take no further for- 
mal action on the proposed codification 
of the Pastcurized Milk Ordinance and 
the Interstate Milk Shippers Program 
until at least 30 days after the next 
NCIMS mecting, which is expected to be 
held early in 1976. At that time and 
efter considering any report that the 
NCIMS may submit, the Comunissioner 
will determine what course of action is 
apprupriate. 

Pertinent views and information may 
continue to be submitted to the Purcau 
of Foods, Dairy and Lipid Products 
Branch (Hi¥-415), Food and Drug Ad- 
ministration, 200 C st. SW., Washington. 
DC 20204. All submissions will be con- 
sidered prior to taking formal] action. 


Dated: Aucust 25, 1975. 


A. M. Scuvrt, 
Comnilssioner of Food and Drugs. 


[FR Doc.75--23119 Filed 6-29 %75;8:45 am] 


NOTICES 


Office of Education 


CCLLEGE LIBRARY RESGURCES 
PROCRATIA 


Notice cf Clocine Date for Receipt of 
Applications 

Notice is herehy given that Pursuant to 
the contained in Part A of 
Title II of the Higher Education Act of 
1965 (20 US.C, 1021-1028), applications 
for basic grants are bein accepted from 
institutions of higher cducation and 
other public and private nonprofit library 
Yecucics Whose piimary functicn is to 
provide library and information services 
to institutions of higher education on a 
formal cooperative basis. Processing of 
these applications wi!l be subject to the 
availability of funds. 

Applications must be received by the 
U.S. Odice of Education Application Con- 
trol Center on or before November 17, 
1975. 

A. Appiications sent by mail. An-ap- 
plication sent by mail should be ad- 
dressed as follows: U.S. Office of Educa- 
tion, Application Control Center, 490 
Maryland Avenue. S.W., Washington, 
D.C. 20202, Attention: 13:406. An appli- 
cation sent by mail will be considered to 
be received on time by the Application 
Control Center if: 

(1) The application was sent by regis- 
tered or ceritfied mail not later than No- 
vember 12, 1975, as evidenced by the US. 
Postal Service postmark on the wrapper 
or envelope, or on the original receipt 
from the U.S. Postal Service; or 

(2) The application is received on or 
before the closing date by either the De- 
partment of Health, Education, and Wel- 
fare, or the U.S. Office cf Education mail 
room in Washington, D.C. In establish- 
ing the date of receipt, the Commissioner 
wil rely on the time-date stamp of such 
mail rooms or other docunientary evi- 
dence of receipt maintained by the De- 
partment of Health, Education, and Wel- 
fare, or the U.S. Office of Education. 

B. Hand delivered applications, An ap- 
plication to be hand delivered must be 
taken to the U.S. Ofiice of Education Ap- 
plication Control Center, Room 5673, Re- 
gional Offce Building Three, 7th and D 
Strects, S.W., Washington, D.C. Hand 
dclivered applications will be accepted 
Gaily between the hours of 8 a.m. and 4 
p.m. Washington, D.C. time except Sat- 
urdays, Sundays. or Federal helidays. Ap- 
Plications will not be accec.ed after 4 
P.m. on the closing date. 

C -ogram information and forms. In- 
for, jon and application forms will be 
sent to all institutions which have pre- 
viously porticipated tn the program. This 
notice, however, is the official notifica- 
tion of the acceptance of basic zrant ap- 
plications under this program. Other in- 
stitutions desiring tc 
tain infor.action ai. Alieation fonns 
froin the Office of Librarics and Learn- 
ing Resources, Division of Library Pro- 
grams, Bureau cf School Systems, Re- 


he a ritee 
authority 


‘icipate may cb-. 


gional Office Building Three. 7ih and D 


Streets, S.W., Washington. D.c 20262 
Attention; 13.496. 

D. Applicable req dation... The regule- 
tions applicable to this Procranm incluce 


the Oflice of Fducation General Prov- 
Sions Regulations (45 CFIL art 1094) 
and the College Library Reseurees regu- 
lations published in the Freperst itecisrer 
on November 18, 1974 at 40494. 

(20 U.S.C. 1021-1028) 

Dated: August 26, 1975. 
(Catalog of Federal 


Number 13:406; 
Program) 


Domestic Assistance 
College Library Resources 


T. H. Bett, 
U.S. Commissioner of Education 


[FR Doc.75-23114 Filed 8-29-75:8:45 am| 


Office of the Secretary 


FEDERAL HEALTH INSURAICES FOR 
THE AGED AND DISACLED 


Periodic Interim Payments 


On July 16, 1975, there was published 
in the Feperat REcIsTER (40 FR 29215) 
a final amendment to Subpart D of Rezg- 
ulations No. 5 (20 CFR Pari 4035). to 
become effective on August 15, 1975. This 
amendment requires that periccic in- 
terim payments (PIP) te nicde for no 
less than a 2 week period of services. 
with a payment intervel of 2 weeks be- 
tween the end of the period of services 
to which the payment applies and the 
date of payment, such intervel creating 
an average lag of 3 weeks beiween de- 
livery of an ypaynient for sem ices. Thesz 
requirements change the parinens inte-- 
val arid service period for these rroviders 
which as of the effective dite cf the reg- 
ulations were receiving weekly PIP ray- 
ments with no interval betwecn the end 
of the weekly pcriod of services nnd the 
payment applicable to it. In raragraph 
(1) of the Preamble to this amendment 
appeared the statement that intermedi- 
aries will be instructed to conform the 
reimbursement schedules of thoce rro- 
viders receiving payment under already 
existing forms of the PIP mechanism to 
the revised payment schedule reqiire- 
ments and place all these providers in 
payment status under the revised eched- 
ule no later than September 15 1975. Al- 
though the Department still believes tne 
average 3 week lag !s approprinw. strict 
adherence to the September 135. 1975 
implementation date could re: itan ure 
nonpayment of program reinibtrsem a 
to over 800 hospitals on the Pir methed 
for approxiniately four consecutive 
weeks. This effect ts undesirable. It wil! 
create extraordinary cash tiow problems 
for these hospitals, especialy those lo- 
cated in the large urban ecento:s makin; 
it necessary for the hospitals to borrew 
equivalent funds from conventions) lenc- 
ing sources. 

Because it is realized that the tine 
allowed by this aniendment to place these 
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providers on the revised payment sched- 
ule will cause a severe fiscal problem for 
thein, the Secretary has determined that 
additional tuae should be uliowed to per- 


7 Mit a phase-in of the revision of payment 


- 


schedules for those providers receiving 
payment under pre-existing PIP tncch- 
nisms. Accorainnly. this mouce amends 
the Preamble to the final PIP regulations 
to provide for full imnicmentation by 
May 31, 1976, rather than September 15, 
1975. This change can be accoriplished 
without aMecting the objectives of the 
PIP regulations. 

» For the reasons given above, to allevi- 
ate fiscal prohicins which may occur for 
certain providers in the implementation 
of the final regulations, good cause exists 
to make this notice effective immediately. 
The date by which providers must be 
placed on the revised payment schedule 
fs hereby changed to Muy 31, 1976, from 
September 15, 1975. 


Dated: August 27, 1975. 


Davin Matruews, — 
Secretary of Icalth, 
Education, and Welfare. 


_ (FR Doc.15-23291 Filed 8-29-76;8:45 am] 


renee 
DEPARTMENT OF 
TRANSPORTATION 


Nationa! Highway Traffic Safety 
Administration 


[Docket No. EX75-22; Notice 2] 
MOTOR COACH INDUSTRIES, INC. 


Petition for Modification of Temporary Ex- 
emption From Federal hlotor Vehicle 
Safety Standard 


The National Highway Traffic Safety 
Administration has decided not to grant 
the petition by General Motors Corpora- 
tion ("GM") to modify the temporary 
exemption from Federal Motor Vehicle 
Safety Standard No. 121, Air Brake Sys- 
tems, granted Motor Coach Industries 
(™MCI"). 

Notice of the petition was published 
on July 7, 1975 (49 FR 28504), and an 
opportunity afforded for comments. 

By an order published March 18, 1975 
"40 FR 12307), the Administrator grant- 
ea MCI ed TMC (an allied corparation) 
“NHTSA ‘Temporary Exemption Nos. 75- 
6A for MCS-B buses, expiring Mry 1, 
1975, and 73-6B for MC-~£ buses, expiring 
September 1, 1975, from Motor Vehicle 
Safety Standard No. 121 (paragraph 
5.3.1 oniy.)” GM asked that the scope 
of the exemption be narrowed and that 
tac MC-8 buses be retrofitted to comply 
with Standard No. 121. Specifically, GM 
stated that MCI's problemi concerned 
only the lightly loaded third axle and 
that “MCI should be required to mect 
all the requiremeits of FAIVSS 121 {n- 
cluding the majority of S5.3.1 except for 
the lightly londed third axle which should 


. be exempted only Irom the ‘no-lockup’ 


requirements of $5.3.1." In addition GM 


argued that “once the problem wilh 


the * * * computer on the third axle 
has been resolved, MCI should be able 
to retrofit cach MC-8 bus manufactured 
Guring the exemption period and thus 
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bring cach of the buses into complete 
compliance with FMVSS 121." GM be- 
lieved that “such a requirement would 
Sirnificantly alleviate ihe serious com- 
petitive disadvantages which non-ex- 


empt intercity bus manufacturers and: 


their customers will experience durti:, 
the cxemption period.” thus reducing 
“the substuntial manufacturing cost and 
owner maintenance cost differences be- 
tween exempt and non-exempt intercity 
buses.” Finally it a> ued that retrotitting 
is in the public interest since the vehicles 
concerned sre public conveyances that 
will be in continuous use over many 
years. 

On July 7, 1975, the Administrator an- 
nounced thet he was considering grant- 
ing GM's request in part. With respect 
te medifyins the total exemntion from 
55.3.1, Stopping distance-trucks and 
buses, the NIITSA understood that MCI 
was, in fact, complying with all portions 
of S5.3.1 except the portion prohibiting 
lockup of the third axle. The NHTSA had 
also learned that 3C-8 coaches produced 
by TMC and one-half of MCI’s MC-8 
production since the grant of the exemp- 
tion had conformed with standard No. 
121. NHTSA understood also that around 
July 1, 1975, MCI intended to install an 
anti-lock wiring harness as part of its 
production process. The Administrator 
therefore considered terminating Tem- 
porary Exemption No. 75-6B and issuing 
& new exemption that would exnire Sep- 
tember 1, 1975, conditioned upon retro- 
fit by January 1, 1976, of al vehicles pro- 
duced under the new exemption. The 
proposed cffective date was the date of 
issuance of the new exemption. 

Comments were received only from 
GM and MCI. GM again reiterated its 
original request that MCI be required to 
retrofit all non-conforming buses pro- 
duced under the exemption. MCI advises 
that “they are phasing the anti-skid on 
all MC-8 coaches on the star* of the as- 
sembly line as per June 2! ‘975 with 
delivery to the customer sch —uled for 
Aueust 5, 1975.” It therefore appears that 
MCI has acted in good falth to comply 
with Standard No. 121 in advance of the 
expiration of Exemption No. 75-GB, and 
that all ils production will conform not 
later than August 5, 1975. The NHTSA 
therefore has determined that events 
have made unnecessary or impracticable 
the action proposed on July 7, 1975, and 
GM's petition is therefore dented. 

(See. 3, Pub. L. 92-548; 86 Stat. 1159 (16 
USC. 1417); delegation of authority at 49 
CYT 1.51.) : 


* Issued on August 27, 1975. 


Rooverr L. Canver, 
Atting Admintstrator. 


{PR Doe.75-23125 Filed 8-29-75:8:45 am]. 


CIVIL AERONAUTICS BOARD 
[Docket 26510] 


DOMESTIC NIGHT COACH FARE 
INVESTIGATION 


Notice of Hearing 


Notice Js hereby given, pursuant to 
the provisions of the Federal Aviation 


40193 
Act of 1958, as amended, that a hearin 
in the above-cntitled proeceding will be 
held on September 29, 1975; at 10 aim. 
Qocal fume), in Room 726, Universal 
Buiiding, 1825 Connecticut Avenue. N.W., 
Washin,;ton, D.C. before the under- 
signed administrative law judue. 

For information concerning the issues 
involved and other details in this pro- 
ceeding, interested persons are referred 
to the prehearing conference report 
served on March 21, 1975, and other doc- 
uments which pre in the docket of this 
proceeding on file in the Docket Section 
of the Civil Acronautics Board. 


Dated at Washington, D.C., Auzust 26, 
1975. 


(sear] Greer M. Morrny, 

Administrative Law Judge. 
[FR Doc.75-23175 Filed 8-29-75;8:45 am] 

dithatistuln lain ipa 
ENVIRONMENTAL PROTECTION 


AGENCY 
{OPP-50028; FRL 423-1] 
HENCULITE PROTECTIVE FAGRICS CORP. 
Issuance of Experimental Use Permit 


Pursuant to section 5 of the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (PIFRA), as amendcd (86 Stat. 973: 
7U.S.C. 136), an experimental use permit 
has been issued to Herculite Protective 
Fabrics Corporation, New York, N.Y. 
10010. Such permit fs in accordance with, 
and subject to, the provisions of 40 CFR 
Part 172; Part 172 wos published in the 
FEDERAL Recister on April 30, 1975 (40 
FR 18720), and defines EPA procedures 
with respect to the use of pesticides for 
experimental purposes. 

This experimental use permit (No. 
8730-EUP-2) allows the use of a total 
of 5.03 ,ounds of chlorpyrifos on cock- 
roaches and waterbugs in residential, 
commercial, industrial, and institutional 
buildings. The program is authorized 
only in the States of California, Con- 
necticut, Florida, Georgia, Indiana, Lou- 
isiana,:Maryland, Michican, New Yortk:, 
Cklahoma, Oregon, Tennessee, Texas, 
and Wisconsin. The experimental use 
permit is effective from August 3, 1975, 
to August 3, 1976. 

Intcrested parties wishing to review 
the experimental use permit are referred 
to Room E-315, Registration Division 
(WH-567), Office of Pesticide Programs, 
EPA, 401 M St., 5.W., Washington, D.C. 
20460. It is suggested thnt such inter- 


_ested persons call 202/755-1851 beforo 


visiting the EPA Headquarters Oftice, so 
that the appropriate permit may be made 
convenicntly availablo for review pur- 
Poses. Vhese files will be available for 
inspection from 8:30 am. to 4 p.m. Mon- 
day throush Friday. 
Dated: August 26, 1975. 
Fowin L. Jomnsoz, 


Deputy Assistant Administrator 
for Pesticide Prosiawy, 


[FR Doc,75-25073 Viled €-20-75;6:45 ain] 
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6. On final npproach at 1930 KIAS, lower? 
gear and landing Maps and reduce speed 
165 RIAS. This wil resvlt in a stick force of 
approximatciz 12 lbs. pull, Maintain 164 KIAS 
on final ap; ruacn. ‘The approach at 165 kts. 
and 39° Maps Wil re ult in an attitude with 
the nose lov.er than normal. All other check 
Mst procedures aru uncnanyed. 

e. At Bpproxunateiy iv) {[t. above ground 
Icyvel tlowly reduce the power to idle. The 
sirplaue should te flown onto the runway 
with @ slight Mare to assure thet the nose 
wheel will ncot touch first. Pian to touch 
Gown at approaimacely i50 KIAS. Apply 
Diaximum reverse thrust and brake as neces- 
gary. Stick force dur!ne Mare and touchdown 
will increase to about 30 !%s. Care should be 
taken not to fare high, thereby using more 
runaway than necessarv. 

{, Due to the higher touchdown speed, the 
landing distances will be Increased. The re- 
quired runway length has oot been deter- 
mined, Sut landizcs hare been made fn less 
than 7,000 fect of runway by using maximum 
reverse thrust and light brakiug. 

B. Limitations—Page 1-9. Under Stall 
Warning/Stell Barrier System: add: 


INTENTIONAL Sratts Are PROHIBITED 


C. To prevent the siall barrier stick pusher 
from remair ng energized after actuation, 
due W portious of the hydraulic filters be- 
coming lodged in the stail barrier valves, ac- 
complish the following: Replace the stall 
barricr hydraulic in-line filters and inspect 
and jeak check the stall barrier valves and 
cylinder if the replaced filters are determined 
do be not intact upon removal, according to 
Grumman American Service Change 199, or in 
an e¢quivaient manner approved by the 
Chief, Engineering and Manufacturing 
Branch, Southern Region, Atlanta, Georgia. 


This amendment becomes effective 
July 18, 1975. 

This amendment is made under the 
authority of Sections 313(a), 601, and 
603, of the Federal Aviation Act of 1958 
(49 U.S.C. 1354(a), 1421, and 1423) and 
of Section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655/c)). 

Issued in East Point, Georgia on July 
8, 1975. 

P. M. Swatex, 
Director, Southern Region. 
[FR Doc.75-18351 Filed 7-15-75;8:45 am] 


{Docket No. 13995; Amat. 39-2265} 
PART 39——AIRWORTHINESS DIRECTIVES 


Dowty Roto! Type (c) R212/4-30-—4/22 
Propellers 


A proposal to amend Part 39 of the 
Federal Aviation Regulations to include 
an afrworthi: +s directive requiring in- 
spections ¢ Dowty Rotol Type ic) 
R212/4-30-4,22 prepellers for cracks 
and their replacement if necessary was 
published in the Fepenst Reeister (39 FR 
33233). 

Interested persons have been afforded 
&n opportunity to po. ticipate in the 
making of the amendment. No objections 
Were received, 

This amendment ts made under the 
Suthority of sections 313¢a), 60), and 
603 of the Federal Aviation Act of 1958 
(49 U.S.C. 135414), 1421, and 1123) and 
of section 6(c) of the Department of 
Transportation Act (49 USC. 1633:€)). 

NA consideration of the forcroing, and 
PVrsuant to the authority dclegated to 
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the Adininistrator (14 CFR 
§ 11.869), § 39.13 of Part 39 of the Federal 
Zyviation Regulations 1s amended by 
adding tie following new airworthiness 
directive: 


Dowry Rotor. Appiles to Douty Rotol Type 
(¢c) R212-4-30-4. 22 propellers tucorpo- 
rating bud and driving center asscm- 
diles. P/N's 601022294, 601072211, 
601022105, and RA 6483.), that have not 
becn modifed in accordance with Dowty 
Rotol Modification Nos. (c) VP2J88 
(SB 61-Gu4) oF (c) VPITIO (SB 61-767). 
These propellers are tustalled ou, but not 
necessarily limited to, Hawker Siddeley 
Model H.S. 748 Series 2A airplanes. 


Oompliance is required as indicated. 

To detect cracking of the propeiler hub 
front wall/snout redius areas between the 
esebolt quidcs, accomplish the following: 

(a) Inspect the propelicr hubs in accord- 
ance with Paragraph 2.4. of Dowty Rotol 
Service Bulletin No. 61-828, dated September 
10, 1973, or an FAA-approved equivalent as 
follows: 

(1) For those operators required to per- 
form propeller overhauls, tuspect at the next 
propeller overhaul and at each propeller 
orerhaul thereafter. 

(2) For all other operators, inspect within 
the next 4000 hours’ time in service efter 
the effective date of this AD, and thereafter 
Inspect at intervals not to excced 4000 hours’ 
time in service since last inspection, 

(bd) Inspect those propeller hubs that have 
accumulated more than 10,000 hours’ time 
in service on the efective date of this AD 
im accordance with Paracraph 2.B. of Dowty 
Rotol Service Bul'etin No. 61-828, dated Sep- 
tember 10, 1973, or an FAA-anproved equiva- 
lent, unless already accou ished, as fol- 
lows: 

(1) For those propeller hubs that have 
never been inspected or that have accumu- 
lated more than 1400 hours’ time in service 
since last inspected In accordance with Para- 
graph 2A. or 2B. of Dowty Rotol Service 
Bulletin No. 61-828, dated September 10, 
1973, inspect within the next 600-bours time 
in service. 

(2) For those propeller hubs that hee ac- 
cumulated not more than 1400 hours’ time 
in service since last inspected In accordance 
with Paragraph 2.A. or 2.B. of Dowty Rotol 
Service Bulletin No. 61-828, dated Septem- 
ber 10, 1973, inspect prior to the accumula- 
tion of 2000 hours’ time in service since’ st 
inspected. 

(c) If @ cracked hub ts found during an 
inspection required by this AD, accompiish 
the following: 

(1) Before further fight, replace the 
cracked hub with a serviceable part of the 
game part number or a part number ap- 
proved for installation on the propeller. 

(2) Inspect all the operator's propeller 
hubs covered by. th.s AD in accordance with 
Paragraph 2.3. of Dowty Rotol Service Bul- 
letin No, 61-828, dated September 10, 1973 
or an FAA-approved equivaicnt as follows: 

(1) For these propeller hubs that have ac- 
cumwuiated more than 1400 hours’ time tn 
service since last luspected tu accordance 
with paragraph (4) or (b) of this AD or 
that have never been thepected and have ac- 
cumulated over 140) hours’ tine ln service, 
in-pect within the meat GOO hours’ time tn 
at intervals 1 © exceed 2.000 hours’ time 
service; and, quereafter, continue to inapect 
In service since list luspection, 

(i) For those propeller hubs that have 
acumulated not more than i400 hours’ time 
in service since new or since last inspected in 
accordance with paragraph (a) or (b) of 
this AD, lispect prior to the accunulatiuna 
of 20¢u hours’ time in service. since Inst 


inspected or since new, as applicable, and 
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thereafter, continue to Inspect at Intervais 
not to exceed 2000 hours’ time in service 
since Inst inspection. 

(d) The Inspections required by para- 
graphs (a), (b), and (c) of this AD muy be 


discont'inucd upon the incorporation of 
Dowty Rotol Modification Nos, (c) VP 
2308\(SBGI-cO1) of (c) VP2TT9(SUG1-7d7) or 


FAA-approved equivalent modifications 

(e) Upon request of an operator, an FAA 
maintenance tImspector subject to prior ave 
proval of the Chief, Aircrait Certlicstion 
Stal, Europe, Africa, and Middle East Keyion, 
may adjust the renetttive Inspection inrere 
Vals specitied in this AD to permit com- 
pliance at an established inspection period of 
tho operator, if the request contains subd- 
etantiating data to Jusilly the adjusimen:. 


This amendment becomes _ effective 
August 15, 1975. 


Issued in Washington, D.C. on July 9, 
1975. 
J. A. FPERRARESE, 
Acting Director, 
Flight Standards Service. 


[PR Doc.75-18352 Filed 7—-15-75;8:45 am] 


Title 16—Commercial Practices 


CHAPTER II-—CONSUMER PRODUCT 
SAFETY COMMISSION 


PART 1031—EMPLOYEE MEMBERSHIP 
AND PARTICIPATION IN VOLUNTARY 
STANDARDS ORGANIZATIONS 


Promulgation of Policy; Correction 


In FR Doc. 7175-16103 appearing at 
page 26023 in the issue of June 20, 1975, 
the first sentence of paragraph 14 in the 
third columin on page 26024 is corrected 
to read “A comment surcests that a 
CPSC employee who participates in the 
Cevelopment of a voluntary standard 
should be prohibited from later partici- 
pating in an official CPSC capacity in 
the evaluation of the standard.” 


Dated: July 9, 1975. . 
Savye E. Dunn, 


Secretary, Consumer Product 
Safety Commission. 


| FR Doc.75-18399 Filed 7-15-75;8:45 am] 


Title 20——Employees’ Benefits 


CHAPTER i1I—SOCIAL SECURITY ADMIN- 
ISTRATION, CEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


[Reg. No. 5, further amended, 


PART 405-——FEDERAL HEALTH INSUR- 
ANCE FOR THE AGED AND DISAGLED 


Periodic Interim Payments to Title XVII 
F coviders 


On January 16, 1974, there was pub- 
lished in the Feprerat Recister 1:39 FR 
2011) a Notice of Proposed Rule Making 
with @ proposed amendment to Subvnra, 
D of Regulations No. 5 (20 CFR Part 
405), regarding Penodic Interim Piay- 
ments (PIP) to title XVIII providers 
Interested parties were given 30 cars 
within which to submit written com- 
ments or surrestions on the proposed 
amendment. Comments and suggestions 
received in recard to this Notice of P:ro- 
posed Rule Making, responses thereto. 
and changes Jn the proposed regulation 
are summarized below. 


-status under the revise 
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1, Many commented on the require- 
ment that Periodic Interim Paym nts be 
made for no iess than a 2-week period 
of services, With a nayment interval of 
2 weeks between the end of the period 
of services to which the -ayment applies 
ond the date of payment, suca interval 
creating an average lag of 3 weeks be- 
tween delivery of and payment for serv- 
ices. These arguments stated that such 
& payment schedule would severely 
hinder the cash flow of providers and 
their ability to meet working capital 
needs since a major share of providers’ 
costs are cssocinted witht personnel pay- 
rolls and payments tv vendors that are 
typically paid on at least a weekly or bi- 
weekly basis, and if such a proposal is 
retained in the final rezulattons. many 
providers will be forced to borrow addi- 
tional working capital fzom lending in- 
stitutions, thereby incurring interest 
costs that will increase their overall cost 
of furnishing health care, a significant 
portion of which will be borme by ‘Medi- 
care. However, careful consideration of 
the introduction of an average 3-week 
payment lag into the PIP method dem- 
onstrated that such a lag compares fa- 
vorably with the average lag in payment 
experienced by providers reimbursed 
under regular interim payment proce- 
dures. Therefore, suggestions to abandon 
the proposed amendment introducing a 
3-week payment lag into the PIP method 
were not adopted. In addition, interme- 
diaries wili be instructed to conform the 
reimbursement schedules of those provid- 
ers receiving payment under already ex- 
isting forms of the PI mechanism to the 
revised payment schedule requirements 
and place all these providers in payment 
chedule no later 
than September 15, 1975. The time pe- 
riod for intermediaries to adjust and im- 
plement the revised schedule is necessary 
to effect uniformity with respect to the 
interval of payment as soon as is ad- 
ministratively feasible. 

2. Others who commented recom- 
mended that the practice of completing 
dills in abbreviated form be retained be- 
cause the detailed billing requirement 
would increase the provider's adminis- 
trative costs and, in turn, Medicare's 
costs. During the period prior to Septem- 
ber 1973, the program did allow skeleton 
hilliggs under PIP, with the hospital's 
- Gular bill attached for reference. In 
practice, it was found the procedure 
created extensive claims verification 
problems for intermediaries. A dispro- 
portionately high percentage of the 
claims hid to be returned to providers 
for additional information because of 
discrepancies between the statements on 
the skelcton biil and the charge items on 
the provider's regular bill form. This re- 
sulted in delays in cost settlements, mul- 
tiple handling of claims, and unneces- 
sarily added communication between 
providers and intermediaries. Por these 
reasons, all providers convertine to the 
PIP methed after September 173 have 
been required to use detailed billing, al- 


> though providers which had been under 


PIP prior to that time have continued to 
use the abbreviated billing procedures. 
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Because the abbreviated billing pro- 
cedure has created the administrative 
duficulties described above, the latter 
group of providers, those on PIP prior to 
September 1, 1973, also will be required 
to convert from the abbreviated billing 
procedures they currently use to the de- 
tailed billing practices followed by all 
other providers under PIP. 

3. The proposed arnendment permitted 
& provider to ranvert to PI? if the pro- 
vider agreed to the intermediarv's re- 
covery of the provider's outstanding cur- 
rent financing payment by offset against 
the provider's periodic interim payments 
ata rate that would have etfectuated full 
recovery by May 29, 1974. Since the date 
of May 29, 1974, has passed, this has been 
deleted from the final regulation. The 
propesed amendment also perinitted a 
provider to elect to be reimbursed under 
the PIP method if, in addition to meeting 
other criteria; the provider had repaid 
or agreed to repay its outstanding cur- 
rent financing payment in full before the 
effective dite of its requested conver- 
sion from a regular interim payment 
method to the PIP method. This pro- 
vision has been retained. However, to 
clarify in the regulation the requirement 
clearly set forth in the Preamble to the 
Proposed regulation, the final regulation 
states that a provider requesting to con- 
vert to PIP must repay, rather than 
merely agree to repay, its outstanding 
current financing payment in full before 
the effective date of its requested conver- 
sion from a regular interim method to 
the PIP method. 

4. Various editorial changes have also 
been made in the interest of clarity. 

The amendment is adopted as proposed 
except for the changes mentioned above, 
and is set forth below. 
(Secs. 1102, 1814(b), 1815, 1833(a), 1871 of 
the Social Security Act, 49 Stat. 647, as 
amended, 79 Stat. 296. 297, as amended, 79 
Stat. 302, as amended, 79 Stat. 331; 42 U.S.C. 
1302, 1395f(b), 1395g, 13951(a), 1395hh) 


Effective date: August 15, 1975, 
(Catalog of Federal Domestic Assistance Pro- 
gram No. 13.800, Heaith Insurance for the 
A:ed and Disabled—Hospital Insurance, and 
13.601. Heaith Insurance for the Aged and 
Disahled—Supplementary Medical iInsur- 
ance.) 


Dated: May 12, 1975. 


J. B. Carpwett, 
Commissioner of Social Security. 


Approved: July 11, 1975. 


Caspar W. WEINBERGER, 
Secretary of Health, Education, 
and Welfare. 


Regulations No. 5 of the Social Se- 
curity Administration, as amendec 210 
CFR Part 405), are further amend. as 
set forth below: 

Section 405.454 is amended by adding 
& hew paragiaph (j) to read as follows: 


§ 105.158 Payments to providers. 
2 . . + . 
(j) Pe: jodie interim payment method 


of reimbursement. In addition to the reg- 
ular metheds of Interim payment on tn- 


dividual provider billings for covered 
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services, the periodic tuterim pavinent 
(PIP) method is available tor Part A hose 
pital and skilled mursing facility in- 
patient services nd for both Part \ and 
Part B home health anency services 

(1) Any participating provicer tinit es- 
tablishes to the satisfaction of the inter- 
mediary that it meets the followin re- 
quirements may ciect to be renmbursed 
under the PIP method, besimuie: with 
the first month alter its request tiat the 
intermediary finds administratively 
feasible: 

(i) The provider's estimated total 
Medicare veimbursement for inpatient 
services is at least $25,000 a year com- 
puted under the P1P formula or, in the 
case of a home health agency, eiihier (A) 
its estimated total Medicare :cimburse~ 
ment for Part A and Part B services is 
at least $25.000 a year computed under 
the PIP formula (B) its esti- 
mated Medicare reimbursement com- 
puted under the PIP formula is at least 
50 percent of estimated total allowable 
costs, 

(it) The provider has filed at least one 
completed Medicare cost report accepted 
by the intermediary as providing an ac- 
curate basis for computation of prozram 
payment (except in the case of a provider 
requesting reimbursement under the PIP 
method upon first entering the protram), 

Gil) The provider has the continuing 
capability of maintaining in its records 
the cost, charge, and statistical data 
needed to accurately complete a Medi- 
care cost report on a timely basis, and 

(iv) The provider has repaid or agrees 
to repay any outstanding current fincane- 
ing payment in full, such payment to be 
made before the effective date u: .us re- 
quested conversion from a regular in- 
terim payment method to the PIP 
method. 

(2) No conversion to the PIP method 
may be made with respect to any pro- 
vider until after that provider has repaid 
in full its outstanding current financing 
payment. 

(3) The intermediary's approval of a 
provider's request for reimbursement 
under the PIP methed will be condi- 
tioned upon the intermediary's vest 
judgment as to whether payment can be 
made to the provider under the PIP 
method without undue risk of its result- 
ing in an overpayment because of creatly 
varying or substantially declining Medi- 
care utilization, inadequate billing prac- 
tices, or other circumstances. ‘fhe inter- 
mediary may terminate PIP reinburse- 
ment to a provider at any time it deter- 
mines that the provider no lonver mrets 
the qualifying requirements or tuat the 
provider’s experience under the PIP 
method shows that proper paymeit can- 
not be made un" © this method 


(4) Payment will be mace biweekly 
under the PIP method unless the pro- 
vider requests a longer fixed interval (not 
to exceed Ll munth) between poasiients 
The payment amount will be computed 
by the intermediary to approxic.ue, on 
the average, the cost of covercu mpatient 


or home health services rendered by the 
provider dur. the period for wich the 


payment is to be inde, and .ach pay- 
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ment will be made © s.ccks after the end 
of such period of service.. Upon re- 
quest, the Intemmediiry will, ik feasible, 
compute the provider's payments to rec- 
ognize significant seasonal variation in 
Medicare uttiization of services on @ 
quarterly basis starting with the besin- 
ning of the provirier’s repoi ting yeor. 

(5) A provider's periodic intermm pay- 
ment amount nay Le appropriately ad 


. Justed ot any time if the pr ovider pre- 


sents or the intermediary otherwise ob- 
tains evidence reliuing to Woe provider's 
costs or Medicare utilization that war- 
rants such adjustment. In addition, the 
intericdiary sill .recoimpuic the piy- 
ment immediately upon completion of 
the desk review of a provider's cost re- 
por’ and also at regular intervals not less 
often than quarteriy. “he intermediary 
may make a retroacti.c lump sum 
interlm payment to a provider, based 
upon an increase in its periodic interim 
payment amount, in order to bring past 
interim payments for the provider's cur- 
rent cost reporting period into line with 
the adjusted payment amount. The ob- 
jective of intermediary monitoring of 
provider costs and utilization 1s to as- 
sure payments approxiinating, as closely 
as possible, the reimbursement to 
be determined at settlement for the cost 
reporting period. A significant factor in 
evaluating the amount of the payment in 
terms of the realization of the projected 
Medicare utilization of services is the 
timciy submittal to the intermediary of 
completed admission and billing forms. 
All providers must complete billings in 
detail under this method as under regu- 
Jar intcrim payment procedures. 


[FR Doc.75-18444 Filed 7-15-75;8:45 ans} 


Title 21—Food and Drugs 


CHAPTER I—FOOD ANDO DRUG ADMIN- 
ISTRATION, .DEPARTIMENT OF HEALTH, 
EDUCATION, AND WELFARE 


[Docket No. 75N-0105} 


PART 2—ADMINISTRATIVE PRACTICES 
AND PROCEDURES 


: Public Hearing Before a Public Advisory 
Commitiee; Standing Advisory Comm'ttces 


Elsewhere in this issue of the FEDERAL 
Recistcr, the Commissioner of Food and 
Drugs is announcing the establishme’ ~ 
of the Dermatology Advisory Committe 
by the Secretary of Health, Educsatx» 
and Welfare. 

. Therefore, pursuant to provisions »! 
the Federal Food, Drug, and Cosime‘ic 
Act (sec. 701(a), 52 Stat. 1055 (21 U.S.C. 
371)), and uncer authority delegated to 
ihe Commissioner (21 CFR 2.120), § 2.340 
fs amended by adding a new paragraph 
(c) (20) to reflect the addition of the Der- 


matology Advisory Committce. As 
amended, §$2.3401c)120) reads as fol- 
lows: 
§ 2.310 List of standing advi-ory cont 
. mittees. 
* o . 4 . . 
(ec) eee 


' (20) Dermatology Advisory Commit- 
tee, (1) Date est-dlished: June 20, 1975. 
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a) Punction: Reviews and evaluates 
available data concerning safely and 
effectiveness of marketed und investipa- 
tional preseripuon drugs for use in the 
practice of demnatology. 

. © . ee. 

Efectire date. This regulation shall 
hecome fective on July 28, 1975. 

(Sec. 701(z), 52 Stat. 1055 (21 USC. J71)) 

Dated July 10,.1975. 


‘am D. FINE. 
Conimissioner 
or Compliance. 


7-15-75,8:45 am] 


AS. Ww 


{PR Doc 75-)5389 1° 


[Docket N-  .oC-0037] 
PART & ADDITIVES 
Terninatio of: -“anct Listing of 
Ww th 5 IK 


The Commis: ner o. . 00d and Drugs 
is termunating the postponement of the 
closin; date of the provisional listing for 
the use of powdeved silk as a color addi- 
tive in co: netics effective October 14, 
1975. The or .ct y~roviding 90 days to 


allow for a grcl. ‘y change in any 
cosmetic fermi. ms that utilize 
powderec & or additive. 

Prov‘- st tut 1or powdered silk 
had * ern so t:.at the evalua- 
tion itive petition (CAP 
8cc ~* powdered silk in 
cos. a completed. However, 


the pe.wzione.. . /. Laboratories, Inc., 
a subsidiary of He ..\a Rubenstein, Inc., 
Northern Blvd., Gresuvale, LI, N.Y. 
10017, has requested. withdrawal of the 
petition without p:ejudice to a future 
filing. In order to continue provisional 
listing of the substance, it is necessary 
for some interested person to submit a 
color additive petition or progress reports 
of ongoing scientific studies in support of 
the continuation. The Commissioner is 
unaware of any other interest in the list- 
ing of powdered silk as a color.additive. 
Accordingly, he concludes that the clos- 
ing date for the provisional listing of 
powdered silk for use in cosmetics should 
not be postponed any longer. 

Therefore, pursuant to transitional 
provisions of the Color Additive Amend- 
ments of 1966 to the Federal Food, Drug. 
and Cosmetic Act (sec. 203(9) (2), (d) 
(2), Title IJ, Pub. L. 86-618; 74 Siat. 404 
‘o1 U.S.C. 376, note)), and uncacr au- 

\ority delegated to the Commissioner 
(21 CFR 2.120), Part 8 is amended in 
Subpart—Provisional Regulations by 
Geleting “Silk, powdered" from the list 
of color additives in the table in § 8.501 
(g). 

Netice and public procedure are not 
necessary prerequisites to the promulga- 
tion of this order because section 203(d) 
(2) of Pub. L, 86-613 so provides. 

Efective date, This order shall become 
effective October 14, 1975. Any use of 
powered hydrolyzed silk in cosmetics as 
a color additive after that date will re- 
sult in the casmetic being considered 
adulterated under section 601 of the act 
and subject Wl regulatory action, 
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(See, 203(n} (2), (4) (2), Titte IT, Pub Tt 66- 
G18; 74 Stac. 404 (21 USC. 376, note).) 


Dated: July 10, 1975. 


° Sam D. Fine, 
Associate Commissioner 
for Compliance. 
[FR Dec.75-18587 Files 7-15-75;8:45 em] 
I Ne eT et De 
Title 22 —Hishways 


CHAPTER I—FEDERAL HIGHWAY ACMIN- 
ISTRATION, DEPARTMENT OF TRANS- 
PORTATICNS 

PART 160—STATE FISCAL PROCEDURES 

AND REFORTS 


Transfer of Highway Safety Funds 


@® Chapter I of Title 23. Code of Federal 


Regulations, is amended by adding a new 
Subpart E—Transter of Highway Satciy 
Furds—to Part 160—Siate Fiscal Pio- 
cedures and Reports—as set forth deiow. 
The new Subpart B codifies policies and 
procedures pertaining to the transter of 
funds among highway salety prosrains 
under 23 U.S.C. 104(g). as amendea by 
section 227 of the Highway Safcty Act 
of 1973. 

This amendment to Title 23, Code of 
Federal Regulations, was prepared under 
the authority of 23 U.S.C. §§ i04(2) and 
315, and the delegation of authority by 
the Secretary of Transportation at 49 
CFR 1.48. 


Subpart B—Transfer of Highway Safety Fuids 


Sec. 
160201 
160.202 


Purpose. 

Limitation on Transfer of Funds. 
160.203 Requirements and Conditions. 
1¢).204 Submission of Request. 


AvuTnonrrg: 23 U.S.C. £§ 104, 315; 49 CrR 
1.48, 


§ 160.201 Purpose. 


The pur, se of this subpart is to pre- 
scribe the procedure for transfer of 
funds among highway safety programs 
under 23 U.S.C. 104(g), as amended hy 
prgoen 227 of the Highway Safety Act 
of 1973. 


§ 160.202 
Funds, 


Not more than 30 percent of the 
amount apportioned to each State fora 
fiscal year under sections 144 (Spccial 
Bridge Replacement Program); 152 
(Projects for High-Hazard Locations?, 
and 153 «Program for the Elimination 
of Roadside Cbstacles) of Title 23, 
United States Code, or Section 203'd) 
(Rail-Highway Crossings) of the High- 
way Safety Act of 1973, may be trens- 
ferred from the apportionment under one 
section to the apportionment uncer any 
other ef such sections in accurdance vith 
the requirements and conditions of 
$ 160.203 of this subpart. 


§ 160.203 


(a) For the purposes of 23 U.S.C, 101 
(g), the terms “apportioned” and “ap- 
portionment” include the terms “allo- 
cate” and “allocation.” Funds ailucated 
under 23 U.S.C. 144 may be transterved 
to apportionments under 23 U.S.C. 152 


. 


Limitation on Transfer of 


Requirenients and Conditions. 
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[39 Fep. Rec. 2011 Torover 2012 Darep 1/16/74] 


“LD For expusure tines of less than 
one-half sccond, UF incaas provided 
may aNow Completion of the expesure in 
prosTess but shall cuastc tbe eperatur to 
prevent additional ox ouires. 

. a ‘ . e 

Intercsled persons imay, on or hefore 
February 15, 1974, Mle with the Heanne 
Clerk, Food and Druy Acministration, 
Room 6-86, 5600 Fishers Lane, Roskville, 
MD 20852, written comments Curefernbiy 
jn quintuplicate) revairding this ra posal. 
Comments may be arecomponice; by a 
memoranium or brief fa suphert thercof, 
Reecived comments mey be seen in the 
above office during working hours, Mon- 
day (hreegh Fiiday. 


Dated: January 11, 1974. 


WILL FP. Ranvorrr, 
Acting Associate Comniissioner 
: for Compliance, 
{FR Doc.74-1460 Filed 1-16~-74;8:45 am J 


Social Security Administration 
[ 20 CFR Part 405 } 
y [Reg. 5] 


FEDERAL HEALTH INSURANCE FOR AGED 
AND DISABLED 


Provider Costs and Services by Hospital- 
Based Physicians; Periodic Interim Pay- 
menis 


Notice Is hereby riven, pursuant to the 
Admuinistralive Procedure Act (5 U.S.C. 
553) that the regulation set forth in ten- 
tative form below is preposed by the 
Conmumissioner of Social Security, with 
the approval of the Secretary of Health, 
Education, and Welfare. The proposed 
regulation refiects current policies of the 
Social Security Administration which au- 
thorize fiscal intermediaries to make pe- 
riodic interim payments (PIP) to cligi- 
ble providers for hospital and skilled 
nursing facility inpatient services and 
for home health 2ecncy services to medil- 
care beneficiaries in licu of reimburse 
maent under the regular metuods of 
interim payment on individual provider 
billings. The proposed reculation reficcts 
recently issucd int policy, for use 
pending publication of final regulations, 
that, effective September 1, 1973, (1) 
lifts a moratorium imposed on January 
29, 1973, on approvals of hospital re- 
quests for reimbursement under the PIP 
nicthad, (2) extends the availability of 
the PIP method to qualified si:iled nurs- 
ing facilities for inpatient services and 
to qualified home health crencics for 
both Part A and Part B services, (3) per- 
mits a provider to convert to the PIP 
method only after it has repaid any out- 
standing current financing payment in 
full, unless it arvees to the intermediary's 
recovery of the current floancing amount 
outstanding on the cfective cate of the 
conversion by offset against the pro- 
vider’s periodje interim payments at a 
rate that will effectuale full recovery by 
May 29, 1974, (4) rconires that payment 
to a provicer upcer the PiP method be 
mede for no Jess than a 2-00 period of 
services, not more often than biv.cekly, 
and 2 wecks after the period to which it 


PROPOSED RULES 


pertains, ()) requires aul providers to 
complere billines ta detail Graather than 
lio an abbreviated lorma, sa previon ly 
provided for) under the PLP method as 
under rerular interim: poyment proce- 
dures, sud (6) provides for the termina- 
on of PIP reimbursement to aw provider 
under appropriate clireunstances, ‘line 
Provescd amendinent will ve elfective 
upon publication of Gnal reaulations in 
the Prorevan Reersten, Provisions (4) nnd 
(5) above, which would affect hospitals 
being sclmbursed under the PIP method 
Lefore Semtomber 1, 1973, would be 
ph:nsed in aiter Lie date of publination ot 
final reguiations. I:mpleinenting instrue- 
tloms would provide that payment peri- 
ods of Jess than 2 wecks be extended to 2 
wecks on publiection of the rculation In 
final form, 2nd that the intervel between 
the dute cf payment and the perled to 
which it applies be increased to 2 weeks 
in steps by adding ] week to the Interval 
for payment pericds ending in the calen- 
dar quarter beginiung January 1, 1974, 
and a second week for payment periods 
ending thereafter. Hospital conversions 
from the abbreviated billing precedures 
they currently use wider the P{P meth- 
od to cetailed billing will be effected as 
soon us administratively feasible folluw- 
ing publication of final regulaticas in the 
FEDERAL RicIsTEn. 

Prior to the final adoption of the pro- 
posed amendment to the. regulations, 
considcration will be given to any data, 
views, or arguments pertaining thereto 
which are submitted tn writting in tripli- 
cate to the Commissioner of Social Se- 
curity, Department of Hralth, Education, 
and Welfare Building, Fourth and Inde- 
péndence Avenuc SW., Washington, D.C. 
26201, o or before February 15, 1974. 

Copics of all comments received in rc- 
spense to this notice will be available for 
public inspection during rezular business 
hours at the Washington Inquiries Sec- 
tion, Olfice of Public Affairs, Social Se- 
curity Administration, Department of 


‘Health, Education, and Welfare, North 


Building, Room 4146, 330 Independence 
Avenue SW., Washington, D.C. 26201. 
(Secs. 1102, 1815, and 1871, 49 Stet. 647, as 
amended, 79 Stat. 297, and 79 Stat. 331; (42 
US.C. 1303, 1395g, and 1995hh) ) 

(Catalog of Federal Domestic Assistance Pro- 
€ram No. 13.€00, Health Insurance fur tbe 
Aged—Hospital Insurance.) 


Dated: November 20, 1973. 
Jars B. CaLpwett, 
Commissioner of Social Security. 
Approved: January 7, 1974. 
CASPAR W. WEINDERGER,* - * 
-Seerctary of Health, Education, 
and Welfare, , 
Reegwauons No. 5 of the Social Se- 
curity Adininistration, as amended (20 
Cra Part 405), are further aniended as 
sct forth bclow: 
Section 405.454 ts amended by odding 
Q& new paragraph (j) to read as follows: 
§ 105.352  Waymsents to providers. 
. . * -@ ° 
(§) Periodic intcrim payinent mcthod 
of reimbursemcnt. In addition to the reg- 


ord 
ular methods of tatecta pasnsent oa ia 
dividual provider Usitnes foe ceyered 
forviees, the portesce dnterim pes ent 


(PIP) method ts avathaule for bosot ad 
und silo mursiive facittfe ale atent 
services And tor both Port A ord bot B 
home henith enoney sereices 

QO) Any parbiclatiney provider tiet ese 


taLlisties to the satictactun of tire titer 
mediary Uhat tf reects the tollowie ree 
qQiiveme ws may elect to be reieser ied 
under tou PIP ineihad, beving rowetth 
the first iionth a. rus request that the 
futermedisry Peds akin votreteody 
feasible: 

@) The providers estimeled total 
Medicare rehebursement for tayatient 


services is at least $25,000 a year cou. 
puted under the PIP formula er, in the 
ease of a home heath agoney, cither oA) 
its estimated total Medicere veiniburse- 
ment for Parc A nnd Part B services ts 


AL least $25,000 a yoear computed under * 


the PIP formula or (B) its esti- 
mated Medicare reimbursement ccom- 
puted under the PIP fovtnula fs at Ieast 
£0 pereenut of estimated total allowable 
costs, 

(ii) The provider has filed at least one 
acceptable comple‘ea Medicare cost re- 
port (except in the case of a provider 
requesting reimbursenient uneer the PIP 
method spon first entering the program), 

(iii) The provider bas the continutog 
capability of maintaining tu its records 
the cost, charge, and statisticai dats 
needed to accurately complete a Medi- 
care cost report on a timely basis, and 

(iv) The provider has repaid or agres 
to repay any outstanding current, finance. 
ing payment in full before the effective 
date of its requested conversion from a 
regular intcrim payment method to the 
PIP method, unless the provider asrees 
to the intermediary's recovery of the cur- 
rent financing amount outstanding on 
tho effective date cof the conversion by 
offsct against the provider's periodic in- 
terira payments at 2 rate that will ef- 
fectuate full recovery by May 29, 1974 

(2) The intermed!ary's approval of a 
provider’s request jor reimbursement 
under the PIP method will be condi- 
tloned upon the intesmediary’s test 
judgment as to whether payment can be 
made to the provider under the PJP 
method without undue risk of its resnlt- 
ing in au overpaymcant because of greatly 
varying or bubstantiolly declining Medi- 
care utilization, inadermiate billing prac- 
tices, or other circumstances. The miler- 
micdiary may ternninate PLP reimburse- 
ment to a provider av any time it deter - 
mines that the providec ne longer micels 
the qualifying requirements or that the 
provider's experience uncer thy vip 
method shows thot proper payment can- 
not be made under this method, 

(3) Payment will be made bie ily 
under the PIP metited unless the oo- 
vider requests a loncer fixed intervol ces 
to exceed 1 month: between paytaonts. 
The payment amowwe.t will be commu d 
by the intennediarys to avproximisie, en 
the averaze, the cost of covered Inpatient 
or home health -sisices rendered by to 
provider during the period for which tre 
payment ts to be niade, and cach bass 
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ment wil] be made 2 weeks after the end 
of such period of rervices. Upon re- 
quest, the intermediary will, if feastble, 
compute the provider's payments to rec- 
ognize significant seasonal variation in 
Medicare utilization of services on A 
quarterly ba.is starting with the begin- 
ning of the provider's reporting year. 

(4) A provider’s periedic Interiin pay- 
ment amount may be appropriately ad- 
justed at any time if the provider pre- 
sents or the intermediary otherwise ob- 
tains evidence relating to the provider's 
costs or Micdicare utilization that war- 
rants such adjustment. In addition, the 
intermediary will recompute the pay- 
ment immediately upon completion of 
the desk review of a provider's cost re- 
port and also at regular intervals not less 
often than quarterly. The intermediary 
may make a retroactive lump sum 
interm payment to a provider, based 
upon an increase in its periodic interim 
payment amount, In order to bring past 
interim payments for the nrovider’s cur- 
reat cost reporting p.riod ato line with 
the adjustec payment am unt. The ob- 
jective of intermediary monitering of 
provider costs and utilization is to assure 
payments apnroximating, as closely as 
closely as possible, the reimbursement to 


be determined at settlement { ‘ e cost 
reporting period. A signific: st in 
evaluating the amount of the zat in 
terms of the realization of tt ected 
Medicare utilization of servir ; the 
time'y submittal to the iniern ~iary of 


completed admission end billing forms. 
All providers must complete billings in 
- detail under this method as under regu- 
lar interim payment procedures. 


{FR Doc.74-1193 Filed 1-15-74;8:45 am] 


[ 20 CFR Part 416 ] 
[Reg. 16] 


. SUPPLEMENTAL SECURITY INCOIME FOR 
. THE AGED, BLIND, AND DISABLED 


Underpayments and Overpayments 


Notice is hereby given, pursuant to the 
Administrative Procedure Act (5 U.S.C. 
*§53), that the amendments to the Regu- 
* Jatione set forth fn tentative form are 
‘proposed by the Commissioner of Social 

Security, with the approval of the Secre- 
tary of Health, Education, and Welfare. 
The proposed ainendments add several 
sections to proposed new Subpart E of 
new Part 4i6 (20 CFR) relating to under- 
payments and ovespayments under the 
new supplemental secwrily income pro- 
gram (title AVI of the Social Security 
Act, as amenced by scction 301 of the 
Social Security Amendments of 1972 
(Pub. L. 92-603), enacted October 30, 
1972). The new program is effective 
January 1, 1974. 

Under the proposed reculations provi- 
sions are made for the waiver of recovery 
of overpayments if the overpaid person 

> was without fault in causing the overpay- 
ment. If such is the case, waiver would 
be appropriate if repayment would be 
against equity and good eonscience or 
would defeat the purpose of the program, 
or (because of the smi] amount in- 
Yolved) impede eilicient or effective ad- 
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ministration of the program. With the 
exception of the latter provision, these 
rules generally parallel the polley and 
procedure of the social security pro- 
grain authorized by title I of the Social 
Security Act. 

The proposed rules regarding under- 
payments are more restrictive (han these 
of the title II social sceurily program 
because the supplemental security in- 
come program is based on need. Should 
an underpayment occur, payment of 
such after discovery may not be in an 
amount larger than the correct amount 
of benetits that should bave been paid 
during the 12 months before the month 
of discovery minus any sums that were 
actually paid. Should an individual cie 
before receiving payment, the unpaid 
sum would be paid to his surviving 
spouse, p-ovided she was also eligible fur 
benefits and was living with him at the 
time of death. If there is no surviving 
eligible spouse, no one can receive the 
underpayment. 

The rules set forth in the proposed 
regulations will be applied by the Social 
Security Administration in order to ad- 
minister the Supplemental Security In- 
come program during the pcriod from 
January 1, 1974, when the new program 
becomes effective, until final regulations 
are adopted. 

Prior to the final adoption of the pro- 
posed amendnents to the regulations, 
consideration will be given to any data, 
views, or arguments pertaining thereto 
which are submitted in writing in tripli- 
cate to the Commissioner of Social Se- 
curity, Department of Health, Educa- 
tion, and Welfare Building, Fourth and 
Independence Avenue SW., Washington, 
Dc. 20201, on or before February 15, 
1974. ; 

Copies of all comments received in rex 
sponse to this notice will be availabie 
for public inspection during regular busi- 
ness hours at the Washington Inquiries 
Section, Office of Public Affairs, Social 


Security Administration, Department of. 


Heaith, Education, and Welfare, North 
Building, Room 4146, 330 Independence 
Avenue SW., Washington, D.C. 20201. 
(Secs. 1102, 1631(b), 49 Stat. 647, as amended, 
66 Stat. 1476 (42 U.S.C. 1302, 1383) ) 

(Catalog of Federal Domestic Assistance Pro- 


gram No. 13.607, Supplemental Security In- 
come Program.) 


Dated: December 28, 1973. 
ArtTHoR E. HESS, 


Acting Commissioner of 
Social Security. 


Approved: January 9, 1974. 
Caspar W. WEINBERCER, 
Secretary of Health, Education, 
and Welfare. 
It is proposed to amend 20 CFR Part 


416 by adding new §$ 416.533-416.572 to 
proposed Subpart E to read as follows: 


Subpart €E-—Payments, Underpeyments, 
Overpayments 


Sec. 
416 533 
416.635 


Transfer or assignment of »enefita 

Underpayments and overpaymenta— 
yeneral, 

Underpay). :nts—defined. 

Overpa’ oi ntie—deDneds 


416 536 
410.637 


See. 

416.538 Amount of underpsyment or over- 
payment. 

416.642 Underpasiments—to whom parable. 

418 S43 Underpayments—used ty reduce 
overpayments, 

416550 Watver of adjustment er recovery 
of overpayment—when arpiicable, 

416.551 Watver of adjustment or rocovery of 
cverpaynoicnt—eilect of. 

416.552 Waiver of adjustment or recovery of 
ovtrpayment—withont taut 

416.553 Waiver of acijustment or recovery of 
overpayment—dcfeat the purport 
of title XVL. 

416.554 Waiver of adjustment or recovers of 
Ove. Dayment—against equity and 
good conscience. 

416.555 Walver of adjustinent or recovery of 
overpayment—impede adniinis- 
tration. . 

416.560 Recovers—refund. 

416.570 AdjJustment—general rule. 

416.572 Adjustment—installment basis. 

Subpart E—Payments, Underpzyments, 


Overpayments 


§ 416.533) Transfer or ansignment of 


benefits. 


The Administration shall not certily 
payment of supplemental security income 
benefits to a transferee or assiznee of a 
person eligible for such benefits uncer the 
Act. The Administration shall not certify 
payment of supplemental security income 
benefits to any person claiming such pay- 
ment by virtue of an execution. levy, at- 
tachment, garnishment, or other Icgal 
process or by virtue of any bankruptcy 
or insolvency proceeding against or af- 
fecting the person eligible for benefits 
under the Act. 


§ 416.535 Underpayments and overpay- 
ments—gencral. 


Pursuant to section 1631'b) of the Act, 
an underpayment adjustment as set ferth 
in $$ 416.542-416.543 is mode when a re- 
cipient received less than the correct 
amount of supplemental security tncome 
benefits; and an overpayineint adjust- 
ment as set forth in §§ 416.570~416.572 is 
made when a recipient received more 
than the correct amount of supplemental 
security income benefits. 


§ 416.536 Underpayments—alefined. 


An underpayment can occur only with 
respect to a period for which a recipient 
filed application (where requircd) for 
benefits and met all conditions of eligi- 
bility therefor. An underpayment in- 
cludes: 

(a) Nonpayment, where payment for a 
quarter (or month, where applicable) was 
due but was not mrde, and 

(b) Payment of less than the a:mount 
due for any quarter (or month, where 
applicable). 


€ 416.537 Overpayments—lefined. 


(a) Overpayments. As used in this sub- 
part, the term “overpayment” means a 
payment where no amount is payable 
under ‘litle XVI of the Act, or a payment 
in excess of the amount due under ‘Title 
XVI of the Act. . 

(bo) Actions which are not orcryau- 
ments—(1) Presumptire disability, Any 
payment made for any month, but not 
exceeding payment for 3 montic, based 
on presumptive disability, is not an ovcr- 


FEDERAL REGISTER, VOL. 39, NO, 11-—-WEDNESDAY, JANUARY 16, 1974 ; ‘ale 


293a 
Plaintiffs’ Exhibit 2 
(InterMepiary Letter 73-37 Daten Fesruary, 1973 
(ContTarnep IN ParaGraPH 26,752 or THE 


CCH Mepicare anp Mepicai Guie)] 
1186 3-19-74 New Developments S55 


‘+ Physicion Reimbursement—The attached in computing ttle XIX payments to in- 
-Burcau of Health Insurance (MHI) Part dividual practitioners, the State aceney 


B Jutermediary Letter 73-14 [ff 26,674] shall use the attached instructions For 
provides instructions to implement Eco- States using ot.er methods, the tits NVI 
nomic Stabilization Policies in calculating fee screa is to te used in dete es the 


Medicare fee screens for fiscal year 1974.’ upper limits for payment in accordance 
Under Phase IV, increases in fee screens With 43 CFR 253.29(b)(3)(i)(e) ar J Section 

are limited to 2!4 percent for fiscal year 224 08 P. L. 92-03, - 

1974. Where Medicare fee screens are used 

Bess. bs ages : 


* 98 . 


@ es * . oo wae ‘ “a t 


7 26,748 PENNSYLVANIA-—COVERAGE OF ELECTIVE ABORTIONS UNDER MEDICAID 


Opirion of the Attorney General, Pennsylvania, Opinion No. 55, Aug. 6, 
-1973. rhe ee ; x 
Pennsylvania—Coverage of elective abortions under Medicaid.—insofar 
as the Pennsylvania Medicaid regulations (D. P. WW’. Manual, Sec, 9421.521(e)) 
‘restrict the right of indigent women to obtain elective abortions when such 
testriction is not required by Federal or State statute, these regulations may 
‘be revised in accordance with standards sct by the U. S. Supreme Co:-t in 
‘Roe v. Wade (410 U. S. 113) and in Doe v. Bolton (410 U. S. 179) ; however, 
this opinion does not address the question of whether such revision would be 
required. The U. S. Supreme Court's standards, as set by these Cecisions, 
provide that: (1) a woman's right of privacy includes the right to Cecide, in 
‘consultation with her physician and without State interference, to have an 
abortion during the first trimester of pregnancy; (2) during the second tri- 
‘mester, the State may impose limitations that are designed to preiect the 
woman's health; and (3) during. the third trimester or after viability of the 
fetus, the State may prohibit abortion except when medical opinion indicates 
that bringing the pregnancy to term would endanger the life or health of the 
woman. Back references: { 14,511, 15,632. es 


“oY : . ote 0 Be es 
3.7 ’ 8 we @ 


Lawn oe -fsoge SKITS 
boflif ef PE 607% SERED Seta rns oie eae ee gerne ; 
-2:F [26,749] [The proposed regulations implementing the 197Z Amend- 
‘ments concerning elimination of the three-year time limit on Part B enroilment 
and equitable relief where enrollment rights have been prejudiced by govern- 
ment error, previously reported at this | ae have been adopted and are 
now reported in place at {18,581 and 18,617.] 


" [9] 26,750] [The proposed regulation implementing the 1972 Amend- 
ments concerning the calculation of Part B premium rate increases has been 
adopted and is now reported in place at {| 19,654.] 


{{ 26,751] [The proposed Medicaid regulations concerning fraud, pre- 
viously reported at this paragraph, have been amended and adopted, and are 
now reported in place at { 21,780.] 


¥ 26,752 PERIODIC INTERIM PAYMENTS (PIP} 
Part A Intermediary Letter No. 73-37, Sept. 1973. 


Provider reimbursement—Periodic interim payments (PIP)—Extension 
of PIP to SNF's and home health agencices,—Effective September 1, 1973, the 
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PIP method of reimbursement is available to otherwise qualified SNF's or 
home health agencies provided: (1) in the case of an SNF, estimated PIP psy 
ments for inpatient services will total $25,000 or more a vear, or (2)-in the ense 
of a home health agency, estimated PIP payments for Part A and DB services 
will either total $25,000 or more a year or will be 30¢7 or more of total allow- 
able costs. ‘The minimum period of payment for SNF's or home health 
agencies is biweekly. All providers placed on PIP after August 1973 must 
continue to complete billings in detail, Any current financing outstanding on 
the date of conversion to PLP must be recovered by offset, ata rate that will 
achieve full recovery by May 29, 1974, and any PIP payments are subject 
to the provisions of the 1972 Amendments. effective for cost reporting periods 
beginning after1972, that limit program payment to the lesser of cost or 
charges. Back references: { 7280-7308, 7355, 24,307. 


Provider reimbursement—Periodic interim payments (PIP)—-Hospitals 
converting to PIP after August 1973.—The moratorium placed on hospital 
conversion to the PIP method on January 29, 1973, is lifted, effective Scptem- 
ber 1, 1973. Elowever, all hospitals placed on PIP after August 1973 must 
continue to complete billings,in detail (hospitals currently on PIP can con- 
tinue to use the same billing method), and the minimum period for which 
PIP payments may be requested by such hospitals is biweekly (hospitals 
currently on PIP can continue to reccive weekly payments). Any current 
financing outstanding on the date of conversior. to PIP must be recovered by 
Offset, at a rate that will achieve full recovery Ly May 29, 1974, and any PIP 
payments are subject to the provisions of the 1972 Amendments, effective for 
cost reporting periods beginning after 1972, that limit program payment to 
the lesser of cost or charges. Back references: J 6420.78, 7280-7308, 7355, 10,193 
(§ 3680), 24,307. : a adtas gee pecs 


~ 


Renin {Text of I. L.] The moratorium placed on conversion 
oss + z : > ort 
The purpose of this intermediary letter ra ae to the she: method on January 
1s to furnish interim instructions regarding } , (see our telegram of that date, 
the Periodic Interim Payment (PIP) regarding suspension of current financing 
method of interim reimbursement for use activity, and IL 73-24 [ 26,692]) is lifted 


pending publication of i-zgulations in the as of September 1, 1973. In addition, effec- 


Feperat REecIsTer. .-- tive September 1, 1973, the PIP method 
os Sie hi 3 Fe Ah EE CH PA i Se Ae Wea Sotit? Fe AR Sah - 8 
O55 EGR bea i. tact svat ol oud! + sate yye ; , 
whee SF # TMs? 
a “sa. SX *ih4 ' ahd ir te Sole t ae 
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is available for skilled nursing facility in- 
patient services and Part A and Part B 
home health agency services. The inter- 
miediary may approve a provider's request 
for reimbursement under the PIP method, 
subject to the qualifying requirements set 
forth in Provider Reimbursement Manual 
section 24107 {§ 7280] and in this letter, ef- 
fective at the beginning of any month after 
August 1973, that the intermediary finds 
to be administratively feasible. However, 
consistent with the Department's intent in 
eliminating current financing payments, the 
following modifications have been made in 
PIP, cficctive with the lifting of the mora- 
torium. : 

Where a jrovider with current financing 
outstanding converts to PIP after the lift- 
ing of the moratorium, the current financ- 
ing outstanding on tue effective date of 
the conversion will be recovered by partial 
offset against the provider's periodic in- 
terim payments at a rate that will cffectu- 
ate full recovery by May 29, 1974. A 
provider making repayment of current 
financing on any other basis permitted 
under the provisions of IL 73-24 must 
repay any current financing amount out- 
standing in full prior to conversion to the 
PIP method of interim reimbursement. 

Like hospitals, skilled nursing facilities 
must have an estimated total Medicare 
payment for inpatient services of at least 
$25,000 a year computed under the PIP 
formula to be eligible for PIP. To qualify 
for the PIP mcthod, a home health agency 
must have (1) an estimated total Medicare 
payment for Part A and Part B services 
of at least $25,000 a year computed under 
the PIP formula, or (2) estimated Medi- 
care rcimbursement computed under the 
PIP formula of at least 50 percent of esti- 
mated total allowable costs. In addition, 
the intermediary’s approval of the pro- 
vider’s request for PIP reimbursement will 
be conditioned upon the intermediary's best 
judgment as to whether payment can be 
made te the provider under this method 
without undue risk of its resulting in an 
overpayinent because of greatly varying or 
substantially declining Medicare utilization, 
poor billing practices, etc. Furthermore, 
the intermediary may terminate PIP re- 
imbursement to a provider at any time it 
determines that the provider no longer 
meets the qualifying requirements or that 
the provider's experience under PIP shows 
that proper payment cannot be made under 
this method. 


SNFs, like hospitals, are required to sub- 
mit form SSA-1453 (. nnotated “still patient” 
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in item 25) and HHAs are required to sub- 
mit form SSA;1487 (annotated “stull re- 
ceives services” in item 19) for 
reimbursement under the regular tater 
payment procedures for services rendered 
to carryover patients up to the day the 
provider converts to PIP. In acidition, 
all proyiders placed on PIP after August 
1973, must continue to complete billings in 
detail under this method as under reyular 
interim payment procedures. For hospitals 
already on PIP, the same provider billing 
and intermefiary bill review procedures 
now used for PIP purposes will continue 
to be used until further notice. Intermedi- 
aries are expectcd to monitor Medicare 
utilization of services in SNFs and HHAs 


.on PIP with special care to assure, tn ac- 


cordance with Provider Reimbursement 
Manual section 2407.7 [9 7508], that current 
utilization is in line with the estimated 
utilization used in computing their ;« “‘xdic 
interim payments. Periodic intert: pay- 
ments to SNFs and HHAs should he re- 
corded as they now are for hospital oi 
the SSA-1522, Monthly Interm.~. ry 
Financial Report (see Part A Intermec ry 
Manual, Part 1, secti 414.3), except that 
the intermediary must frst ideatify the 
portion of each HHA’s periodic inte-'™ 
payment amount applicable to Part A se 
ices and the portion applicable to Part B 
services in order to properly apportion 
periodic intermm payments between the two 
Medicare trust funds on lines 1(d) and 
2(d) and in the “Remarks” section of the 
SSA-1522. 


While payments are usually made at 
weekly intervals to hospitals already on 
PIP, payments will be made biweekly to 
provie:7s electing PIP after August 1973, 
unle.. the provider requests » longer fixed 
interval (not to exceed one month) between 
paymerts. The period of services for which 
such payment is made will be two weeks 
and the payment will be made two weeks 
after the end of the period of services to 
which the payment pertains. The inter- 
mediary will compute the provider's peri- 
odic interim payment according to tne 
formulae set forth in Provider Reimburse- 
ment Manual section 2407ff. and as adapted 
for HHAs and clarified below. 


For example, a provider that requests 
and is found by the intermediary to qualify 
for PIP under the criteria set forth in 
Provider Reimbursement Manual section 
2407 and above, may be placed on PIP at 
the beginning of the first month af.er 
August 1973 that the intermediary finds it 
to be administratively feasible. Assume 
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eo effective date of the provider's con- 
yvefwon to PIL is September 1, 1973, and 


that the provider has an SIS, current 
financing payment outstanding on Septem- 
ber 1. If the provider has clected the mini- 


mum biweekly pavirent cycle, the inter- 
mediary may make biweekly payments to 
the provider beginning on September 28, 
1973 (for the two wecks ending September 
14). Or, the intermediary may, at its 
option, make a proportionally reduced ini- 
tial payment (e.g., 10/14 of the biweekly 
PIP amount) two weeks after the end 
of a shorter initial payment period (¢. g¢., on 
September 24 for the period September 
1-10) in order to conform the provider’s 
payment dates to a particular day of the 
week (e.g., Monday) desired by the inter- 
mediary for administrative purposes. 
Thereafter, payment would be made on the 
same day of alternate weeks. In either case 
the intermediary will recover the current 
fipancing at the rate of $1,000 from each of 
the 18 periodic interim payments that would 
be made to the provider before May 29, 1974. 

A provider's reporting period will fre- 
quently end during a biweekly payment 
period. In such cases, the intermediary 
may make separate payments to the pro- 
vider for the portion of the payment period 
falling in the ended reporting period and 
the portion falling in the new reporting 
period or may make a single payment 
to the provider and include information 
identifying the portions relating to each 
of the provider's reporting periods. 


New Developments 
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No changes are to be made in the PIP 
method for hospitals already on PIP prior 
to September 1, 1973. “Further instructions 
will he issued regarding prospective changes 
in PIV for these providers. 


The provisions of PL 92-603 limit pro- 
gram payment to the lesser of cost or 
charges for cost reporting periods beyin- 
ning after 1972. Payments under PIP are 
subject to this limitation on the basis stated 
in Provider Reimbursement Manual section 
2406.6 [f 7275]—i.¢., the average per dicm 


(or per visit) amount used in the PIP 
formula for calculating estimated total 
Medicare costs is limited to the lower 


of the provider's estimated average cost per 
dicm (or per visit) or estimated average 
per diem (or per visit) charge for covered 
services for which periodic interim pay- 
ments are to be made. 


Intermediaries are also reminded that, 
sirce the initial computation of a provider's 
periodic interim payment is based upon a 
projection from its current interim rate, 
the payment may, like regular interim rates 
for all providers and recomputed periodic 
interim payments (see Provider Reimburse- 
ment Manual section 2407.5 [{ 7300]), include 
an amounc retlecting estimated reimbursable 
Medicare bad debts for the reporting 
period,’ based upon the provider’s past ex- 
perience. 


Intermediaries should inform all pro- 
viders of the contents of this letter without 
delay. 


726,753 HOME HEALTH SERVICES—CUSTOMARY CHARGES—EFFECT OF 
- ECONOMIC STABILIZATION PROGRAM 
Cost of Living Council Notice, No. 73-1, 38 F. R. 27236, Oct. 1, 1973. (Notice 
73-1 was also transmitted by Part A Intermediary Letter, No. 73-47/Part B 
Intermediary Letter, No. 73-41, Nov. 1973.) 
Economic stabilization policies—Community health service agencies.—The 


1972 Amendments provision requiring Medicare providers to be reimbursed 
the lesser of “reasonable costs” or “customary charges” will create financial 
hardship for community health service organizations (visiting nurse asso- 
¢ciations and home health agencies), which are gencrally nonprofit and which 
have histovically limited their charges to nominal amounts, because under the 
Economic Stabilization Program those nominal charges become the “custom- 
e+ chatges” against which compliance with the program is measured. The 
\.. st of Living Council has therefore authorized visiting nurse associations and 
me health agencies to waive the requirements of the stabilization program 
as it pertains to noninstitutional health providers (6 CFR § 300.19) for the 
first Medicare reporting period after December 31, 1972, so as to bring iheir 
charges for services up to the previous reporting period's cost level for those 

services. Back refercuces: § 7252.83, 24,307. 
(Text of Notice] the Social Security Amendments of 1972, 


The Cost of Living Council has deter- 
mined that as a result of section 233 of 


1 26,753 


Public Law 92-603, 8 Stat. 1329, application 


of the provisions of the economic stabiliza- 
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Your organization may make medical in- 
Surance premiuin payments cither at the 
$5.80 of $6.30 rate until the ongoing rate is 


At this time, the only known factor is 
that the SMIB premium is frozen at $5.80 
for Juiy, however, when the ongoing rate 


established. Your group liability will be is announced, you will be advised promptly. 
adjusted as soon as possible and your ac- 

count will be credited with the appropriate ae 

amount. : ° 


7 26,692 ELIMINATION AND RECOVERY OF MEDICARE CURRENT FINANCING 
Part A Interinediary Letter No. 73-24, June 1973; Supplement, July 1973. 


Payments to providers—Elimination and recovery of current financing.— 
This Intermediary Letter contains implementing instructions concerning the 
elimination of the current financing provision from the Medicare principles 
of reimbursement and the recovery of all amounts paid under that provision 
and still outstanding on the efiective date of the regulations changes—May 29, 
1973. The instructions relate to the offset of current financing made prior 
to May 29, 1973, from equity capital and allowable interest, provider notifica- 
tion requirements, provider requests for an extended recovery period, and 
intermediary accounting for recovered and unrecovered current financing 
in reports toSSA. Back references: [ 5180, 5762, 7354-7386. 


Payments to providers—Elimination and recovery of current financing— 
Effect on accelerated payments.—The applicable requirements of the Provider 
Reimbursement Manual must be met before an accelerated payment can be 
made. A provider request for an accelerated payment may not be justified 
by the recision of the current financing regulation nor the recovery of out- 
Standing current financing payments. Back references: 7390, 7394. 


Payments to providers—Periodic interim payment (PIP) requests.—The 
prohibition against the conversion of hospitals to the periodic interim payment 
(PIP) mcthod of interim reimbursement, which ran to July 1, 1973, under 
instructions furnished to intermediaries on January. 29, 1973, has now been 
extended beyond that date and until further notice. Back references: {| 7280-7324. 


{Text uf I. L.) 


General—On May 29, 1973, the Secretary 
of HEW promulgated regulations provid- 
ing for the elimination of the current fi: inc- 
ing provision from the Medicare principles 
of reimbursement to health care providers 
and for the recovery of all amounts paid 
under that provision and still outstanding 
as of that date. 


The purpose of this lett@r is to provide 
the instructions neccessary to implement 
this regulations change. . 


Effect of regulations change.—The effective 
date of this regulations change is May 29, 
1973. As of that date, current financing 
payments can no longer be made to pru- 
viders participating in the Medicare pro- 
gram and all current financing amounts 


paid to these providers prior to and still 
outstarding as of that date became over- 
payments that must be recovered by the 
program. As explained in the preamble to 
this regulations change, recovery of these 
payments is to be accomplished within the 
12-month period beginning May 29, 1973, 
and ending May 28, 1974, except where this 
period has been extended (see instructions 
below on extended recovery periods) to 
avoil the provider experiencing extreme 
financial hardship. Although this regulations 
change also removed the reference to cur- 
rent financing in regulations sections 405.429 
(b}(2) and 405.419(c)(4), the offset of cur- 
rent financing to equity capital and interest, 
as previously required by these sections, 
must still be made for any cost reporting 
period during which the provider held some 
or all of its current financing payment. 


[The next page is 9277-3.] 
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Provider notification of requilations change 
ond recovery requirement —Each provider 
inust be notified immediately, and in writ- 
ing, of this regulations change by its serv- 
icingt intermediary. This notice must also 
inform the provider from which a current 
financing payment must be recovered as to 
the amount of its current financing and that 
full recov~ of this amount by May 29, 
1974, w = required, unless a longer 
recover iod is requested and granted. 
(Sce tiie instructions below on exiended 
recovery periods.) 


The intermediary’s notice concerning re- 
covery of current financing must, in addi- 
tion, inform the provider w’ sther estimated 
program payments otherv ise due the pro- 
vider between May 29, 1973, and May 29, 
1974, will be sufficient to permit the inter- 
mediary to recover the iull amount of the 
provider's current financing by partial offset 
against these benefits during this 12-month 
period. Further, this notice must inform 
the provider that recovery of its current 
financing by such offset will commence 
unless, within 15 days of the date of the 
notice, the provider establishes with the 
intermediary an alternate recovery schedule. 
Such an alternate recovery schedule must 
provide for repayment to commence imme- 
diately, result in recovery of at least one- 
twelfth of the current financing payment 
each month and result in full recovery of 
all current financing outstanding by May 
29, 1974. 


If a provider repays any portion of its 
current financing by one or more direct 
refund checks, the checks when received 
by the intermediary should be deposited in 
the intermediary's Federal Health Insurance 
Benefits Account, and the intermediary 
should reduce its subsequent vouchers of 
the trust fund to reflect these recoupments. 


Intermediaries are also required to bring 
to the attention of the BHI regional office 
those providers from which recovery of 
current financing cannot be made due to 
special circumstances (¢.g., no offset ben- 
efits available and the provider declines to 
refund the payment as directed). These 
cases should be prepared for referral to the 
General Accounting Office under the pro- 
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The notice must further advise the pro- 
vider that a request for an extended recov- 
ery period (i.¢., a period that execeds the 
12-month period ending May 28, 1974) 
must be approved by the provider's serv- 
icing BHI regional office, as required by 
section 2228 of the Part 4 Intermediary 
Manual. 

A request for a temporary delay in the 
commencement of recovery or a sche dule 
oi recovery that does not result in repay- 
ment of at least one-twelith of the current 
financing payment each month on the basis 
of extreme financial hardship (i.¢., cir- 
cumstances in which recovery would en- 
dancer the provider's ability to mect its 
current obligations as they fall due) should 
also be referred to the provider's servicing 
RHI regional office for consideration. The 
BHI regional office is authorized to ap- 
prove such exceptions to the general cur- 
rent financing recovery procedure where 
necessary to the financial solvency of the 
provider and under circumstances in which 
there is adequate assurance that the de- 
layed recovery can be effected. 

Intermediary accounting for recovered and 
unrecovered current financing. —Effective June 
1, 1973, each intermediary will be expected 
to maintain a running record of the current 
financing payments it recovers from the 
Medicare providers it services, and to 
report the results of this recovery in the 
“Remarks” column of Form SSA-1522 
(Monthly Intermediary Financial Report) 
as follows: . 


: ’ * ” Nurnbez 
a _ _ Amount Providers 
Outstanding—Beginning of Month.........--- $——_ 
..-s.’ Amount Recovered—During Month........-- .XXXX 
: - Outstanding—End of Month...... De eae : ee 


cedures set forth in Intermediary Manual 
Part *A—Pazt 2, section 2234. 


Effect of regulations change on update of 
quarterly provider overpayment report.—The 
instructions for prenaring the Quarterly 
Provider Overpayment Report state that 
where an excess current financing amount 
is not recovered within 90 days from the 
date of the required recomputation the 
amount not recovered becomes an overpay- 
ment on the 91st day. The regulations 
change rescinding the current financing 
provision, however, makes all outstanding 
current financing amounts overpayments as 
of May 29, 1973. Since this regu ations 
change becomes effective prior to June 39, 
1973, the Quarterly Provider Overpayment 


@ 26,692 
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Report instructions on reporting outstanding 
excess current financing amou.ts should 
not be followed. All current financing 
amounts outstanding as of June 30, 1973, 
must be included in the [Tune 30, 1973, 
update and subsequent quarterly updates 
urtil the outstanding amount has been 
fully recovered. 


Accelerated payment requests —Each inter- 
mediary is hereby cautioned that neither the 
recision of the current financing reculation 
nor the recovery of current financing pay- 


@ 26,692 


ments made under this regulation are a 
hasis for justifying a provider request for” 
an accelerate?! payment. The requirements 
set ‘forth in sections 2412 [©7390] and 
2412.1 [9 7594] of the l’rovider Reimburse- 
ment Manual must be met before an acceler- 
ated payment can be approved by the BHI 
regional ojiice. 


Periodic interim payment requests—Under 
the instructions furnished to intermedianes 
on January 29, 1973, conversion of hospitals 
to the Periodic Interim Payment (VIP) 


© 1973, Commerce Clearing House, Inc. 
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100 7-27-73 New Developments 9279 
method of interiin reimbursement was pro- being conducted, Accordingly, interiee. 
hibited prioe to July 1, 1973. This prohibi- diaries are instructed to suspem! conver ticks 


tion must now be extended pending a 


of hospitals to the PIV method of intern 
review of the PIP procedure that is now 


reimbursement until further notice, 


126,693 FIRE SAFETY QUESTIONS AND ANSWERS 


Burcau of Iealth lusurance Letter, State Agency No. 177, June 1973. Sub- 
ject: “Questions and Answers on Technical Provisions of the Life Safety 


Code” 


Conditions of participation—Fire safety standards.—The Bureau of Health 
Insurance has received questions and provided answers concerning technical 
aspects of Medicare and Medicaid fire safety requirements. Several questions 
concern the requirements for entrances, exits and openings within the build- 
ing. Other items covered are proper caulking for fire-resistive walls, floors 
and ceilings; minimum number of fire drills: dampers; smoke detection; 
building materials and type of construction that conforms to the Life Safety 


Code. Back references: § 12,330, 12,380, 14,751, 14,752 


Questions and Answers Relating to the 
Application of the National Fire Pro- 
tection Association Life Safety Code 
to the Medicaid and Medicare 
Programs 


1. Q—Is the subdivision of patient 
sleeping floors by smokestop partitions 
or horizontal exits into two or more com- 
partments or fire sections based upon the 
cumulative connected corridor length of 
no more than 150 feet? 


A.—No. It is intended that the provi- 
sion will limit the gross floor area of a 
compartinent as well as the length and 
width of each compartment on patient 
sleeping room floors to dimensions not 
éxceeding 150 feet. Such partitions should 
be so located that travel to a place of 
refuge such as another smoke compart- 
ment or fire section on the same floor, or 
required exit for each floor or fire section 
does not exceed 75 feet. 


2. Q.—Can a door to any hazardous area 
be held open by means of electric hold- 
open devices, equipped with local smoke 
detection devices? 


A.—No. Doors in construction of at least 
one-hour fire resistance rating enclosing 
hazardous areas may not be held open by 
any means or device. 


a Q—Is a labeled 30-minute particle- 
board core door considered equivalent to 
a 1% inch solid wood bonded core door 
in a doorway to an institutional sleeping 
room? 


A—Yes. Any particleboard door that 
meets ASTM E152-66 Standard Fire Tests 


Medicare and Medicaid Guide 


of Door Assemblies with a 30-minute fire 
exposure, plus a 17-second hose stream 
immediately afterward provides equivalent 
fire resistance. 


4. Q.—Are rated door frame assemblies 
required in the door openings to patients’ 
rooms? 


A—No. A 1% inch solid cord wood door 
is not a fire door and does not require 
a rated frame. . 


5. Q.—Are doors to aitient sleeping 
rooms provided with friciion roller latches 
acceptable? 


A—yYes. A 1} inch solid core wood 
door is not a fire door and does not need | 
closers and positive latching devices re-* 
quired by rated fire door assemblies. 


6. Q.—Do the requirements jor fire- 
stopping concealed spaces in new construc- 
tic . apply to existing buildings? 

A.—No. (See 6-1311 for new buildings.) 
The provisions for firestopping in existing 
buildings are s:t forth in 10-2323. As a 
related requirement of subdividing floor 
areas the provisions of 10-2323 do, however, 
require that the smoke barrier “. : 
continuous from wall to wall and floor 
to floor or roof arch above,” thereby achiev- 
ing some horizontal firestopping in the 
concealed spaces. 


7. Q.—When doors in horizontal exits 
and smokestop partitions are held open by 
electric hold-open devices which comply 
with $-2134, which method(s) must be 
provided for current interruption of the 
door hold-open devices in existing buildings? 


1 26,693 
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U.S. District Court 


Filed 
Dec 4 1975 
UNITED STATES DISTRICT COURT S. D. of N. Y. 


SOUTHERN DISTRICT OF NEW YORK 


Te en em i Rae IRN Sa Sa a Tra ae A ale oat es 
GREATER NEW YORK HOSPITAL ASSOCIATION, 
ay ee 
75 Civ. $902 
Plaintiffs, 
#43472 
-against- 
DAVID MATTHEWS, et rh ee 
Defendants. 
ee re ee ra en, ane Rs A FRE iad ARGS Re rahe Sie era 5 ay lio a 


METZNER, D. J. 

The application for intervention in the above 
action on behalf of those plaintiffs set forth in the 
proposed complaint is granted. The determination of the 
motion for a preliminary injunction in which evidence was 
taken on November 29, 1975, will be binding on the inter- 
venors without further evidence being adduced. 

I will assume that the pattern as developed on 
the evidenciary hearing concerning the original plaintiffs 
would be the same for the intervenors if proof was submitted 
on their behaif, 


So ordered. 


Dated: New York, New York 
December 3, 1075 CHARLES M. METZNER 
Ue Be. Oe is 
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Order to Show Cause of Intervenor Plaintiffs 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


sREATE! YORK HOSPITAL ASSOCIATION 
and PENINSULA HOSPITAL CENTER, on he- 
half of themselves and all other volun- 
tary nonprofit hospitais which are mem- 
bers of GREATER NEW YORK HOSPITAL 


: ASSOCIATION and which are reimbursed 


4 
\ 
" 
" 
u 


jdey of Necember, 


for Medicare services rendere@ to hos- 
pital patients under the Pericocic 
Interim Payments Plan estahlished in 
1968, 


Plaintiffs, 
-against- 


DAVID MATTHEWS as Secretary of the 
UNITED STATES DEPARTMENT OF HEALTH, 
EDUCATION AND WELFARE and JAMFS B. 
CARDWELL, as United § 

of Social Security, 


, 
States Commissix 


Defendants 


Upon the affidavit of Andrew R 


1975, upon the certific: 


W KC 


:ORDER TO SHOW CAUSE 
WITH TEMPORARY 
?RESTRAINING ORDER 


75 CIV. 5902 


: CMM 


x 


9SS sworn to the 3rd 
ition of notice of 


and ~ood cause 


servants, 


' 

it 

y4ndrew Ross and upon all proceedings had herein, 
H 


therefor, 


ORDERED t 


employccs 


it is hereby 


hat defendants, their officers, 


agents, 


and attorneys appear before this Court 


n 

y Room of the United States Courthouse, Fole y Square, New Yor 
" 
,New York, on the day of December, 1975, at o'clock in the 
! 
| noon of tnat day, or as soon thereafter as counsel can he 
i 
encardg to show cause why an ordex should not be entered: (a) 
, ‘ 
Greuting wante® mot n > Intervene in the within action as 
plaintiffs purrnapt to Pule 4 of the Pedera. Rules of Civil 

eceadure; and Qy) gra Ing 4 ni a preliminary injunction 
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|! pursuant to Rule 65 of the Federal ules of Civil Procedure 

pending final determination of this action restraining defendants 

| and tiueir officers, agents, servants, employees and attorneys 
from applying, or attempting to apply the newly promulgated 

| rorioa Interim Payments regulation for Medicare reimbursement 

contained in 20 CFR Sec. 405. 454(j) to the movants, and it 

further appearing to the Court from the Pleadings attached hereto 


that a temporary restraining order preliminary to the hearing 


| upon movants' motion for a preliminary injunction should issue 

| because of the proposed unlavful application of the regulation; 

| that defendants unless enjoined threaten to enforce this regula- 

| tion; that the application of the regulation to movants will 
likely occur prior to said hearing date unless restrained by an 

j, order of this Court; that the application of the regulation to 

i movant will cause them immediate and irreparable injury before 


es hearing can be held on the motion to intervene and for a 


preliminary injunction in that it will seriously and permanently 

| impair the ability of movants to render hospital and health 

j sexvices to the public; and movants having made no previous 

{application for the reliet requested herein, it is hereby 
ORDERED, that for a period not to exceed ten days 

after the entry of this order or until the day of December, 

is at o'clock in the noon or as ssi thereafter as 

! counsel can be heard, unless this order be dissolved prior there- 


to or extended then or thereafter whichever is sooner, 


Defendants, their officers, agents, servants, emp]oyees 


and attorneys be and hereby are temporarily enjoined and re- 


1 


let rained pending the hearing and determination of this motion, 


from applying or attempting to apply, the newly promulgat:d 
Periodic Interim Payments, reimbursement regulation contained 


fin 20 CFR Sec. 405.454(j) to the movants; and it is further 


OL DCACH THE SECOKITY FS KEQHKED BY Fp GEC) 
1 Be ch OCD, anl cr Is ECkrEgeR 
| -2 
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ORDERED that personal service of thi- order to show 


cause and temporary restraining order toge:.,.. with a copy of 


the papers upon which it is based upon the United States Attorney 


for the Southern District of New York and upon Proskauer, Rose, 
Goetz & Mendelsohn, 390 Park Avenue, New York, New York +t made 
on or before o'clock in the noon of the day of December, 


1975, shall be deemed sufficient service thereof. 


Dated: Great Neck, New York 
December 3, 1975 


Issued at 
yem. 


eee —=—__-_—_—_— 


United States District Judge 


} 


oo 


Affidavit of Andrew Ross in Support of 
Application for Intervention 


. UNITED STATES DISTRICT COURT 
ae DISTRICT OF NEW YORK 


ARN Ameen er ae i ae em x 


| GREATER NEW YORK HOSPITAL ASSOCIATION 

7, and PENINSULA HOSPITAL CENTER, on be- 
half of themselves and all other volun- 
jj tary nonprofit hospitals which are mem- 
|| bers of GREATEP NEW YORK HOSPITAL 

! ASSOCIATION and which are reimbursed 

| for Medicare services rendered to hos- 
| 


| 


pitel patients under the Periodic 
Interim Payments Plan established in 
‘a AFFIDAVIT 


| 
| Plaintiffs, 


- against - 75 Civ. 5902 
i CMM 

|, DAVID MATTHEWS as Secretary of the 

| UNITED STATES DEPARTMENT OF HEALTH, 

' EDUCATION AND WELFARE, and JAMES B, 

. CARDWELL, as United States Commissioner 

lof Social Security, 

! 


i Defendants. 


i 
| 
‘COUNTY OF NASSAU ) 
{! 
i 
i ArREW ROSS, being duly sworn, deposes and savs: 


STATE OF NEW YORK ) 
) 


7) 
n 


i 

i + am a member of “he bar of this Court and am 
|| associated with the firm of Hayt, Hayt, Toimach & Landau, attorneys 
| 


toe all the hospitals which, by this motion, seek to int<:rvene 


a 


jin the instant action (hereinafter referred to as either "Movants" 
‘or the "“Hospitals"). I am familiar with all the facts recitead 
[herein, and t make this affidavit in Support of the Hospitals' 
motion for an order: (a) pursuant to Rule 24 of the Federal 

Rules of Civil Procedure permitting the Hospitals to intervene 

as plaintiffs herein and (b) pursuant to Rule 65 of the Federal 


‘Rules of Civil Procedure enjoining defendants, their officers, 


a 


; ; 
agents, servants, employees and attorneys, pending final determina 


tion of this action from implementing or attempting to implement, 
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as to the Movants, newly promulgated Periodic Interim Payments 
regulation for Medicare Reimbursement contained in 20 CFR 405.454 3) 
] (hereinafter referred to as "PIP"). 

| 2. On or about November 21, 1975 this Court entered 

i an interlocutory order in this action restraining dstendants 

| from implementing any changes in existing PIP regulations with 

| respect to the reimbursement of hospitals for the care they 
render to Medicare patients. 

i 3. After that order was issued, both we and the 
Hospitals we represent assumed that the government would not 
implement new PIP regulations at all until a final determination 
| of this action. 

i 4. Indeed, Movants anticipated they would continue 

| to receive Medicare reimbursement as they have since 1968, on 

a weekly basis, at least until this Court ordered otherwise. As 
a matter of fact, since the preliminary restraining order was 
entered herein nearly two weeks a,o, the government made no 
public announcement of its intention to unilaterally limit the 


force and effect of this Court's order so as to render it null 


! 
| 
| 
| 
| and void with respect to Movants*, ail of which are voluntary 
or not-for-profit hospita’*s similarly situated with plaintiffs, 
though not member of the Greater New York Hospital Association. 
S. .«e@ learned last night that the government intended 
! 
to implement the new PIP regulations to hospitals in this State 
| which are not parties to this action. 
; . 6. We cannot believe that this Court's order restrain- 


I ing defendants' implementation of new PIP regulations is effectiv 


" only insofar as that regulation affects the member hospitals of 


| *Surely if the injunction that issued were final, the government 
could not argue that the challenged regulation was, nonetheless, 
‘ applicable as to hospitals not named as plaintiffs. 
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the Greater New York Hospital Association. Defendants should 
' 

gnot be permitted to sterilize an order of this Court simply 

| 

| because the class purported to be represented by plaintiffs has 


' 
sags defined so narrowly as to exclude virtually every hospital 


j outside New York City. Due process and equal protection forbid 


' 
{ 


defendants’ application of different rules of law, based solely 


on membership in a voluntary association, to determine payment 


rates and schedules to hospitals under Medicare. 


7. Defendants' furtive attempt to implement the new 


PIP regulation should not be permitted to succeed. Movants 


pemticipates a December lst PIP payment. Many of the hospitals 
: ; need this payment to meet payrolls -- they simply did not attempt 
eo secure or locate other sources of funds because they believed 
ton the prior order of this Court was fully binding on 
defendants. 

8. A denial of this motion to intervene will impair 
and impede Movants' right to protect their interests which are 
Setthined to those of the named plaintiffs. (A copy of Movants’ 

proposed leading is annexed hereto as Exhibit "A"). 
9. No prior application for the relief herein sought 


has been made by Movants. 


at. (2 | 


ANDREW ROSS 


i, Sworn to before me this 


4, day of December, 1975. 
( O 


Notary Public 


H GEORGE COLMAN 

Notary Public, State of New Yor‘ 
! _ No. 41-57C7281 - Queens Ca, 
| Term Expires March 30, 19 7¢ 


| 


| 
| 
| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREATER NEW YORK HOSPITAL ASSOCIATION 
and PENINSULA HOSPITAL CENTER, on be- 
half of themselves and all other volun- 
tary nonprofit hospitals which are men-: 
bers of GREATER NEW YORK HOSPITAL 
ASSOCIATION and which are reimbursed 3 
for Medicare services rendered to hos- 
pital patients under the Periodic 
Interim Payments Plan established in 
1968, 


Plaintiffs, 
CERTIFICATION _ 

-against- 3 
DAVID MATTHEWS as Secretary of the 3 75 Civ. 5902 
UNITED STATES DEPARTMENT OF HEALTH CMM 
EDUCATION AND WELFARE, and JAMES B. $ 
CARDWELL, as United States Commissioner 
of Social Security, : 


Defendants. 


I, ANDREW ROSS, am 27 esr ey duly admitted to 
the bar of this Court. I hereby certify pursuant to the local 
Rules of this Court that at approximately 1 p.m., I spoke with 
attorneys for Plaintiff, particularly Susan Rosenfeld and at 
approximately 1:45 p.m., I spoke to the attorney for Defendants, 
Frederick Schaffer and I informed both ot thie that at 3:30 p.m. 
I would be making an application to this Court to intervene in 
the captioned action .nd to request an Order restraining 
Defendants from implementing the new PIP regulation as to the 


hospitals on whose behalf the application is made. 
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UNITED STAT! 3 DIST CcourrT 
SOUTHERN DIS.RICT OF NEW YORK 


UNITED HOSPITAL, PUTNAM COMMUNITY 
HOSPITAL, PHELPS MFMORIAL HOSPITAL 
ASSOCIATION, COMMUNITY GENERAL HOSPITAL 
OF SULLIVAN COUNTY, THE CORNWALL 
HOSPITAL, NORTHERN DUTCHESS HOSPITAL, 
NYACK HOSPITAL, ST. AGNES HOSPITAL, 
WHITE PLAINS HOSPITAL, JOHN T. MATHER 
MEMORIAL HOSPITAL, MERCY HOSPITAL, 
ST. CHARLES HOSPITAL, NASSAU HOSPITAL, 
SOUTH NASSAU COMMUNITIES HOSPITAL, NORTH 
SHORE HOSPITAL, BROOKHAVEN MEMORIAL 
HOSPITAL, LONG BEACH MEMORIAL HOSPITAL, 
SOUTHSIDE HOSPITAL, GOOD SAMARITAN 
HOSPITAL, HUNTINGTON HOSPITAL, SOUTH- 
HAMPTON HOSPITAL, COMMUNITY HOSPITAL AT 
GLEN COVE, ST. FRANCIS HOSPITAL, and ! 
EASTERN LONG ISLAND HOSPITAL, ST. Kseets 
SPTAL OE YONKERS , CER 
SUFFOLK HOSPITAL ASSQuIATION 


Plaintiffs, PROPOSED COMPLAINT; 
~against- 75 Civ. 5902 
CMM 


DAVID MATTHEWS as Secretary of the 
UNITED STATES DEPARTMENT OF HEALTH, 
EDUCATION AND WELFARE, and JAMES B. 
CARDWELL, as United States Ccmmissioner 
of Social Security, 


Defendants. 


— a 


Plaintiffs, by their attorneys, Hayt, Hayt, Tolmach 
& Landau, for their complaint, allege: 

1. Plaintiffs are voluntary not-for-profit hospitals 
duly organized and existing pursuant to the laws of the State 
of New York rendering hospital and health related services to, 
among others, patients covered by the Medicare Act (42 U.S.C. 
section 1395 et seq.). Plaintiffs are located in the various 
counties of the State of New York, including the counties of 


Westchester, Putnam, Sullivan and Dutchess in this district. 


EXHIBIT “A" 
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4 2. Defendant, David Matthews, is the Secretary of 
the Department of Health, Education, and Welfare and is sued 
herein in that capacity. 


3. Defendant, James B. Cardwell, is the Commissioner 


of Social Security and is sued herein in that capacity. 


| 
4. This Court has jurisdiction over this action for 
| an injunction and declaratory judgment pursuant to 28 U.S.C. 
| sections 1321, 1361, and 2201. 
| 5. Venue lies in this district pursuant to 28 U.S.C. 
} section 1391. 
| 6. Pursuant to Rule 10(c) of the Federal Rules of 
| Civil Procedure, »wlaintiffs hereby adopt by reference al? tho 
: allegations contained in the complaint filed herein by anc 
on behalf of Greater New York Hospital Association on November 
21, 1975 with the same force and effect as if said allegations 
| were fully set forth at length herein. 
I WHEREFORE, plaintiffs pray for a judgment: (a) dares unes 
\ ly enjoining defendants, their officers, agents, employees 
and attorneys from implementing or attempting to implement 
| 
| for Medicare reimbursement contained in 20 C.F.R. 405.454(j); 
(b) declaring said regulation null and void; and (c) such other 
and further relief as the Court deems just and proper. 


Yours, etc. 
Hayt, Hayt, Tolmach & Landau 


| By 

| Andrew Ross 

| Attorneys for Plaintiffs 

| Office & P.O. Address 

j 55 Northern Boulevard 
Great Neck, New York 11021 


the newly promulgated Periodic Interim Payments regulation 
| (516) 466-5800 


, the Pericdic Interim Payments Plan 


ee ines Jae > * a Sy ar " Te 
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UNITED SYATES DISTRICT COURT 
SCUTHUCKN DISTRICT OF NEW YOR 


““enwnmueensreaenerenwrwnwneewinmeunaewnae cs @ wo «Xf 


GROATER NEW YORK IMSPITAL ASSOCIATION $ 
ang PENCNSULA HOS¥TTAT, CENTER, on 


hehalfF of thenselves and all other 2 
voluntary nonprofit hasnitals which 
are irwebers O£ GPEATES NNW YORK t 
HOSEITAL ASSOCIALION and which are 
reirdbuyrsec Yor ediccre eervvices 2 


rencered to hosvital satients under 


established in 3.68, 
Plaintiffs, 


UNITS” HOSSIT I, PUTNAM COMMUNITY : 
HOSOITRIn, 4H oes MEMORIAL HOSP TPA, 
PESCCTATICN, OVSMUTITY GEN TRA. MOCPITAL $ 
GC? SULGLIVIN COUNTY, THE CORNWALI HOSPITAL, 

, NORTHERS DUTCHESS HOSPITAL, WYACK HOS?PITL, : 
ST. AGNES EOslITAL, HITS 12INS COPTTAL, 
MERCY UOSPILZAL, ot. CHARLES EOSPLt AL, 3 
NASS..U HUs-ITAL, COUTVH NASSAU COMMUNITIES 
HOSPITAL, NGPTI SHORE HOSPITAL, BROOK- 3 


SAVEN MPMORIAL HOSPIT4L, LONG BEACH 
MEMORLAS. HOSPIVAL, SOULHSIGE HOSPITAL e 2 
GOOD SiMAPITAN HOS?PTYL, HUNTINGTON 


HOS21IT 5, SOUTILT TON CCSPIPAL, COLMU= : 
NITY NCSPCITSS AY CLS COVA, ST. FRANCIS 
MOSeTWAL, PASWRN LOS ISLAND ACS2TTAL, : 
SP. JOGFPR'S POSYITAL OF YOMRAERS and 
CeNTL SUFPOLX POS SIMA, ASSCCIATION, : 
Inte sverncr Plzintitis, $ 
maga list— : 
DAVID MATTITiWs 223 sretary ct the 3 
UNITeHD SEATES Be AGTENT OF WATALTH, 
POVUCATION 2NV NULPARS, ane GAMES Be H 


CANDYVELL, as United tcates Cormissioaer 
Of »weial Sccurity, t 
NDafendants,. 


75 


Jes 1019 
9: 30 


Civ. 
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fe Se ah a we CRS 


Proskauer Rose Goetz & Mendelsohn 
Attorneys for Plaintiffs 
3U0 Park avenue 
New Yock, N. Y. 10022 

Jacob Imberman 

Susan C. Rosenfeld 

Jeffrey S. Gunin 

Of Counsel 


Hayt, Hayt, Tolniach and Landau 
Attorneys for Intervenor Plaintiffs 
55 Northern Eculevard 
Great Neck, N. Y. 11021 
andrew Ross 
Andrew Roth 
Of Counsel 


Tnaenas J. Caniil 
Wnited states Attorney for the 
scutnerm Listrict of New York 
Attowirsy Yor wo-rendants 
1 st... sandrew's Plava 
Tew Yor<¢, BW. Ye A007 
Frederick P. Schaffer 
Taggart Adams 
Assistant U.S. Attorneys 
Of Counsel 
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METZNER, D. J.: 

The original pla.ntifts, composed of the Greater 
New York Hospital Association (GNYHA) and Peninsula 
Hospital Center, on behalf of themselves ané other 
voluntary nonprofit hospitals which are members of GNYIA, 
move for a preliminary injunction seaeuiatiiids to Rule 65 
of the Fe€eral Rules of Civil Precedure. They seek to 
enjoin the Secretary o2 the Department of Health, Educa- 
tion and Welfare (HEW) and the Ccmiiss oner of Social 
Security from inplementing a promulgated regulation 
changing the nede of reimbursement for Medicare services 
rendered, 26 C.T6R. § 105.45 4(j), 40 Fed. Reg. 29815 
(July 16, 1975). AxLter tac close of the evidentiary 
hearing hele on the motion, 25 other voluntaxy non- 
profit hogpitele anniied for and were granted permission 
to intervene in the »receedings. 

All parties have now informed the court that 
nursuant io Sed. F.. Civ. P.. Rule 65(n} (2), they consent 


to advansiince the t 


a. | 


ial of the action on the merits and 
conse) dating it with the hearing ci the application. 
In order to understand fully the nature of the 


prodlen hes vreten*ca, it is necessary to review the 


<<» 
~- 
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methcad of Medicare reimbursement in some detail. 
UChen Modicare was first inatituted in 1°66, 
interin paywont was wade upon presentation of patient 


bills to the Medicare intermediarics (ins rs in their 


ow: right who were designated by the government as its 
aseats to asprove and make Medicare payucnts on the local 
level}. Within two years thereafter, huge time lags in 
presentation of bilis and resulting payuents had arison, 
causing serious cash flow probleus in the hospitals 
{called “providcrs" by the Medicare ict). 

accozGingly, in 1963, in an attempt to alleviate 
tis burden, tue Coumissioner institated a Periodic 
Zutervin Payment plan (?I2). Jnder this arzsangauent, 
64 avervag? unircal Ne@icare payment for cach provider 
is dsterined in advance. What amou.t is then divided 
into 5% parts and ».7id weekly to the provider regardless 
of sexvices actually pecloricd. At the cad of the year, 
aa anrual sesosc of detailcd costs is presented — 
piovider, and acjucced agzoanst payicnts made to reflect 
tae actual Ie dicare ve.mbursesncne., Only 300 hon zitals 
out of 6,700 Guuitals in wucé Uedicsre progras aad 


edecred to ceceive e.v Yecmdouremiant, when ia January 
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1973, HEW placed a fr2eze on ary additional ?IP 
participants while it evaluated tha system, All 
plaintiff hospitals are currently reinburs 3 by this 
system. 

It was determined in 1973 that the PIP plan 
paid sone hospitals in advance of rendering medical care, 
A new Periodic Interim Payment vlan was instituted, 
providing for biweekly payments which covered estimated 
services rendered in the third and fourth preceding 
weeks (New PIP). Under PIP the average lag in payment 
for services renderec is 3-1’2 days, while it is 21 days 
under New FIP. Providers under PIP at the time were 
allowed to continue under that system or transfer to 
New PTP, All new entrants to the system could only come 
in under New PIP. SCO hospitals have sovailed themselves 
of Now cIP. 

fo son ous, the vast maiority of participating 
hnenitals ase reinag oeid under the original plan of 
intecrin soysents acainst submission of patient bills. 
Seméewnat Jens than 8C9 zre heing raid under o1d PIP 


ava sore BOO are Letoe paid under New PIP. 
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On January 16, 1974, a Notice of Provosed Rule 
Making war published announcing a proposed amendment 
te the old PIP system whereby old PIP providers would 
- be converted te New PIP, 39 Fed. Reg. 2011, and on 
July 16, 137°, the regulation we omulgated, 40 Fed. 
Reg. 29315, etiective September 15,1975, Through an 


amendnent, the ceffec:ive date of implementation was 


extended to Decarmber 1, 1975. 

Under the plan of implementation, all old PIP 
providers were to miss the nayuent scheduled for 
December 1. 1975 and receive two weeks' payment on 
Decewhber S, and “thercafter biveekly. Starting with the 
nayment of N-cemker 72, 1975, they were to receive a 
percentajye bers “han the full amount so that by May 24, 
L976, there vould be an average 21-day lac, with bi- 
weekly pavcent. 

z PEALTEECFs cleir that the reaulation was 
mraculsate avhitrari iv, caoriciorsly. without a 
autficrien- siatesear «2 reatons, aad wes an abuse of 


They zurther 
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promulgated thereunder. 


Defendants contend that the regulation is not 


subject to judicial review and that in any case, it 


is neither arbitrary nor capricious, has sufficient 


statement of reasons, and is in accordance with the 


Medicare Act and regulations. 


In the instant case. 42 U.S.©. § 1395g provides 


in pertinent part: 


“The Secretary shall periodically 
Geteruine the anount which sheule be paid 

under this part to each provider of services 

WLth rezywet co the scervicus Lurcnisnec ny. it, 

and the provider of services shall be paid, 

3¢ such wiml or times 23 uc S2eretary believes 
appropriate (but not lees often than MORERIV) bi 6 ae 
(Smonasis added.) 


1X Cit-s:ns to Sroserve Cverton ark Ine. 


Volo:, ~Ol 0.5. 20: (19713, che Supescne Court set forth 


ene orites.a ctacder which judicial review of agency 
action is scxrgecr wider the DGainictrat ive “rocecure 

ACt. 5 Use. F TOL. The Court staced that agency 

action i.: WRubtec. 0 jisiacial raview exeept viexe 


thece 1s a zeaturesy, proaibition ou acview ox where 
*agency achion te crwiitted tye agracy aiscretioa Ly 


law.’ Chiititie be: seuilevs Cre toa loch, Inc, v. Yolne, 


401 U.3. at 41cC, 
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In the instant case, there is no clear and 
convincing showing of a lcygislative intent to prohibit 
judicial review. Accordingly, only if the agency action 
reoresented hy the regulation is "conmiitted to agency 
discretion by lav “is raview barred. This is “a very 
narrow exception,” and is anplicable “in those rare 
instances where ‘statutes are drawn °; such broad terms 
that in a given case there is no law to apply.'“ Id. 

In Cverton Park, the statute in cuestion 
‘provided that the Secretary of the Devartment of Transpor- 
tation shall not approve any program cr project that 
feauire:s: Lhe use of any oublic warkland, “unless (1) 
there is no feasible and prudent alternative to the use 
OF Sven Lends. <<. 5." 12S UESLe, £ 238. 

the Court rejected the argument that the words 


i w “ 


feasiile" and “oruegent* gave the secretary unfettered 


é 
Giserstion masias judicial riview Lasevntnernte under 
seetion 7h. re found that Coneress, obviously, was 
Meing the aresarveation of oarslan® oararount, and that 
che S oretery; covld nct avprove the destruction of park+ 


land unless ne found that alternative rout2s voresented 


uniewm. gieblesis. Yhus, the csurt concluded that there 
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was “law to anoly"” to the Secretary's dctermination to 
take sarkland, and the narrow excention of agency 
discretion did not exist, ‘ rf 

Turning to the instant case, the wording of 
Section 1395q makes clear that the period of time 
within which vayment is to be made is “at such time , 
or times as the Secretary believes apvoronriate," but 
not less often than monthly. There is no dispute that 
the New PIP vayments are to be made within the veriod 
of one month. 

A review of the legislative history of the Act 
does not revnal env congressional interest in the question 
af navyent, aside from the statutory >rovision that it be 
nade at least wonthliv, The fixing of the vayment dates 
within that seriacd is comnitted to agency discretion 
hy the statute and there is no “Law to apoly." Judicial 
rewlew is Surred by Section 70]. 
€s.urge thet there is “lew to anply" 
heeavrte the saenev hes atonted a regulation provicing 


that ““ntermoediserices are expecetecA to make nayments on 


the west esneditious has.s acminisatratively feasible." 
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It seems clear, both from testimony adducad 
at the evidentiary hearing and from a close study of 
the Medicare regulations as originally promulgated, 
that this regulation was adopted on November 22, 1966 in 
conjunction with the original form of tnterim payments, 
There is no evidence that the concent of “most expeditious 
payment administratively feasible" in anv way was a matter 
éf @ingtinsionst intent, or anything more thar what the 
Secretary kelieved to be apworonriate in the case of 
bill submission?. accordingly, this regulation is not 
a standarce aonlicakle to the regulation under sear 
“he re. 

finally, sjJaintiffs arque that the requlation 
W3e iemprem erly »sronulgzted because of an insufficient 


statemane «f reasons in the regulation itself. Assuming, 


reasons, "hethen wider the 224 or Ev undertaking to do 


So, ana “hat suct. rerdons were insufficient as nublished, 

-such soe#sons Al reperly ewo lesented hy hearin as 
Anan im Puts ence. Nations) Nutritional Scods 

ASEH US ston “t Weintavaer, Sle Seed GRO UIE Cis, 2975), 


10 
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The oromulgation of this regulation in July 
1975 stated that “careful consideration of the intro- 
duction of an averace %-week paywent lag into the PIP 
method demonstrated that such a laq conparee favorably 
with the average leg in payment experience? by providers 
reimbursed under regular interim payment precedures." 
40 Fea, Req. 29816. This is an adequate reason for the 
governnent sutting cff its obligation of nayment. In . 
addition, the govermnent's witness testified that under 
old PIP the weekly savmnents wore going to the hospitals 
long hefore the Latter were paying their vendors. 
Finally, stretching ovt the payrente within the per- 
missible verind wes xcecruing interest fer the benefit 
of the Medicare “und. 


Plaintiff? urqe that the 17-1/2 duy extension 


© 
a 

3 

! 

5 

% 
+ 
~ 

a 
~~ 
4 

‘ 

> 

> 


my awvernge OF 2-1 °2 dayn to 71 


Gavat laces untuc tare) Siasnetal turdons on the 


Drs mat ts, Armies Sun esttition af the cehjectina hesditals, 


Sear Aocewaitate souls have *n borrae aunney for cash flow 


aerate LeMphireise Shs wit OnS aes ee hostess Posky, 

GIS lyst” Fes yee ess SS oe a> ee Se he Tear LHe, 
é 

the bor scweiy weve eracnt Le nzruarnont figure of 
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neerly $30 million for all the plaintiffs. Some 
heenitals could not obtain additional loans for thie 
mnutnece because of the existing level of their indebted- 


ness. It zonears that ahovt one-third of tha average 


hossital's income is derived from Medicare payments, 


T have no dcubt that thease facts are in the 


main trac, hut they have no bearing on the instant 


lnwauit., They must await determination hy the govern- 

ment ac to the aseunt of ceimbursenent that will be 

moac tan the hosvitals for the added interest cost. 
Similaxlv, the resoltinn of the question of 

MEOH IS M-<eicare costs will be transferred to non- 

Mo Ajicrre yItientse must await the determination of the 

amount of ~etabursenerk.,. It should he notad that the 


rigniction anday c*tack does not Jeal with this problem. 
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NITED STATES CISTRICT COURT 
OUTHERN DISTRICT OF NEW YORK 


nc 


GREATER NEW YORK HOSPITAL ASSOCIATION 

and PENINSULA HOSPITAL CENTER, on : 
behalf of themselves and all other 

voluntary nonprofit hospitals which : 
are members of GREATER NEW YORK 

HOSPITAL ASSOCIATION and which are $ 
reimbursed for Medicare services 

rendered to hospital patients under 

the Periodic Interim Payments Plan 
established in 1968, : 


Plaintiffs, 3 


UNITED HOSPITAL, PUTNAM COMMUNITY $ 

HOSPITAL, PHELPS MEMORIAL HOSPITAL 

ASSOCIATION, COMMUNITY GENERAL HOSPITAL - ae CLvo Saeg 
OF SULLIVAN COUNTY, THE CORNWALL HOSPITAL, (CMM) 
NORTHERN DUTCHESS HOSPITAL, NYACK HOSPITAL, ai a ae 
ST. AGNES HOSPITAL, WHITE PLAINS HOSPITAL, 
MERCY HOSPITAL, ST. CHARLES HOSPITAL, : 
NASSAU HOSPITAL, SOUTH NASSAU COMMUNITIES 


HOSPITAL, NORTH SHORE HOSPITAL, BROOK- : ORDER 
HAVEN MEMORIAL HOSPITAL, LONG BEACH GRANTING 
MEMORIAL HOSPITAL, SOUTHSIDE HOSPITAL, : STAY OF 
GOOD SAMARITAN HOSPITAL, HUNTINGTON JUDGMENT 


HOSPITAL, SOUTHAMPTON HOSPITAL, COMMU- 3 
NITY HOSPITAL AT GLEN COVE, ST. FRANCIS 
HOSPITAL, EASTERN LONG ISLAND HOSPITAL, : 
ST. JOSEPH'S HOSPITAL OF YONKERS and 

CENTRAL SUFFOLK HOSPITAL ASSOCIATION, $ 


Intervenor Plaintiffs, : 
- against - : 


DAVID MATTHEWS as Secretary of the 
UNITED STATES DEPARTMENT OF HEALTH, 
EDUCATION AND WELFARE, and JAMES B. : 
CARDWELL, as United States Commissioner 

of Social Security, : 


Defendants. : 


a4 A, 
Plaintiffs having moved this Court for oni / 
jyencttion pending appeal, and it appearing to the’ Court that 


a sfay : 
it is necessary that an—tmjunctien be granted until such 


time as plaintiffs are heard by the United States Court of 


Appeals for the Second Circuit on their motion for an 
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injunction pending appeal on the grounds that they will 
suffer irreparable injury if defendants change the mNanner 
of reimbursing the plaintiffs from the present Periodic 
Interim Payment system to the new Periodic Interim Payment 
system as set forth in 20 C.F.R. 405.454(j) and Part A 
Intermediary Letter No. 75-58 of October, 1975, it is 


hereby 


ORDERED, that until December 28, 1975, de- 
fendants, their officers, agents, servants, employees and 
attorneys are restrained from applying and sttemmtien to 
apply the newly promulgated Periodic Interim Payment 
Reimbursement Regulation contained in 20 C.F.R. Section 
405.454(j) to the plaintiffs or the members of the Class 
herein or to the Plaintiffs-Intervenors. 


Dated: New York, New York 
December /2., 1975 


| 


[s/ Charles Mf Mer ue 


UNITED STATES DISTRICT JUDGE 


325a 
Plaintiffs’ Notice of Appeal 


COURT 


YORK 


UNTTED STATES 
SOUTHER 


DISTRICT 


DISTRICT OF NIRV 


GREATER NLW YORK NOSPITAL ASSOCIATION 
and PENINSULA HOSPIYAL CENTER, on 
behal® of themselves and all other 
voluntary nonprofit hospitals which 
are meinbers NEW YORK 
HOSPITAL ASSOCIATION ane which are 
reimbursed for Medicare services 
rendered to hospital patients under 
the Periodic Interim Payments Plan 
established in 1968, 

Plaintiffs, 
UNITED UOSPITAL, PUTNAM COMMUNITY 
HOSPITAL, PHELPS MPMORIAL HOSPITAL 
ASSOCIATION, COMMUNITY CENERAL HOSPITAL 
OF SULLIVAN COUNTY, THE CORNWALL HOSPITAL, 
NORTHERN DUTCHESS HOSPITAL, NYACK HOSPITAL, 
ST. AGNES HOSPITAL, WHITE PLAINS HOSPITAL, 
MERCY HOSPITAL, ST. CHARLES HOSPITAL, 
NASSAU HOSPITAL, SOUTH NASSAU COMMUNITILCS 
HOSPITAL, NORTH SHORE HOSPITAL, BROOK- 
HAVEN MEMORIAL HOSPITAL, LONG BEACH 
MEMORIAL HOSPITAL, SOUTHSIDE HOSPITAL, 
GOOD SAMARITAN HUSPITAL, HUNTINGTON 


HOSPITAL, SOUTHAMPTON HOSPITAL, COMMU- 
NITY HOSPITAL AT GLEN COVE, ST. FRANCIS 


HOSPITAL, EASTERN LONG ISLAND HOSPITAL, 
St. JOSEPH'S HCSPITAL OF YONKERS and 
CENTRAL SUFFOLK HOSPITAL ASSOCIATION, 


Intervenor Plaintiffs, 
-against- 


DAVID MATTHEWS as Secretary of the 
UNITED STATCS DEPARTMENT OF HEALTH, 
EDUCATION AND WELFARE, and JAMES B. 
CARDWELL, as United States Commissioner 
of Social Security, 


Defendants. 


Notice 


Greater New York Hospital 


Center, on behalf of themselves and 


nonprofit hospitals which are members of Greater New York 


Hospital Association and which are 


oy 


75 Civ. 5902 


orescence 


oy 


all other 


reimbursed fox 


NOTICE 
OF APPEAL 


is hereby given that plaintiffs 


ssociation and Peninsula Hospital] 


voluntary 


} 


Medicare 
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Interim Payients Plan estublished j 1968, hereby appc: 
to the United States Court of Appeals for the Second 


Circuit from the order and judgment entered in this 


by the United States District Court for the Southern 


of New York on December 32-5 3978. dismissing their 


complaint. 


Dated: New York, New Yerk 
December a2 E375: 


PROSKAUER ROSE GOETZ & 
Attorneys for Plaintif 
300 Park Avenue 

New York, New York 10022 


fs 


THOMAS J. CAHILL, Esq. 
United States Attorney 
for the Southern District 
of New York 
Attorney for Defendants 
1 St. Andrews Plaza 
New York, New York 


HAYT, HAYT, TOLMACH & LANDAU, Esqs. 
Attorneys for Plaintiffs-Intervenors 
55 Northern Blvd. 

Great Neck, N.Y. 11021 
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THE ETNA CASUALTY AND SURETY COMPANY 
Hartford, Connecticut 06115 


GREATER KEW YORK HOSPITAL ASSOCIATION and PEAINSULA 

HOSPITAL CEVTRH,on behalf of themselves and all other 
woluntary nomprofit hospitals which are mesbers of CHEATER 
KEW YORK HOSPITAL ASSOCIATION and which are reimbursed for 
Medicare s<.vices rendered to hospital patients under the 

Periodic Interim Payments Plan established in 1963, 


will all costes and demages which may averted against said appelie + ou said appeal 
not exceeding Two Hundred Fifty Dollars. 
Dated, Deceaber 15, 1975. : THE APEA CASUAIZY AND SUMETY COMPANY 

} 

' BY: 


soe 1 


} 
: Notice of Appeal of Intervenor Plaintiffs seyoq 


recover eu / 2 4 of? A 


x 


Entered in Docket 


UNITED STATES DISTRICT COURT 
| cama DISTRICT OF NEW YORK Entered in Diary For 


‘and PENINSULA HOSPITAL CENTER, on 
| behalf of themselves and all other 
i voluntary nonprofit hospitals which 3 
are members of GREATER NEW YORK 

HOSPITAL ASSOCIATION and which are ‘ 
reimbursed for Medicare services 

} rcndered to hospital patients under 


| 


ee nr TT EE ee x 
| GREATER NEW YORK HOSPITAL ASSOCIATION 


the Periodic Interim Payments Plan 
established in 1968, $ 
| Plaintiffs, : 
i} 
UNITED HOSPITAL, PUTNAM COMMUNITY : 
ll ucsprrat, PHELPS MEMORIAL HOSPITAL 
| ASSOCIATION, COMMUNITY GENERAL HOSPITAL $ 
| oF SULLIVAN COUNTY, THE CORNWALL HOSPITAL, 
| NORTHERN DUTCHESS HOSPITA:.,NYACK HOSPITAL, :75 Civ. 5902 
|| ST. AGNES HOSPITAL, WHITE PLAINS HOSPITAL, (CMM) 
|| MERCY HOSPITAL, ST. CHARLES HOSPITAL, H 
NASSAU HOSPITAL, SOUTH NASSAU COMMUNITIES 
HOSPITAL, NORTH SHORE HOSPITAL, BROOK- 3 
|| HAVEN MEMORIAL HOSPITAL, LONG BEACH 
ferent HOSPITAL, SOUTHSIDE HOSPITAL, H NOTICE 
| Goop SAMARITAN HOSPITAL, HUNTINGTON OF APPEAL 
| HOSPITAL, SOUTHAMPTON HOSPITAL, COMMU- 3 
jj NITY HNOSPIJTAL AT GLEN COVE, ST. FRANCIS 
| HOSPITAL, EASTERN LONG ISLAND HOSPITAL, : 
I's. JOSEPH'S HOSPITAL OF YONKERS and 
|| CENTRAL SUFFOLK HOSPITAL ASSOCIATION, 3 
| 
| Intervenor Plaintiffs, : i 
-against- : 
i! DAVID MATTHEWS as Secretary of the : 
I UNITED STATES DEPARTMENT OF HEALTH, 
, EDUCATION AND WELFARE, and JAMES B. $ 


CARDWELL, as United States Commissioner 
of Social Security, 


| Defendants. 


| Notice is hereby given that Intervenor Plaintiffs all 


log which are reimbursed for Medicare services rendered to hospita 
i 
I patients under the Periodic Interim Payments Plan cstablished in ; 


| 


|968, hereby appeal to the United States Court of Appeals for 
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the Second Circuit from the order and judgment entcred in this 
action by the United States District Court for the Southern 
District of New York on December 11, 1975, dismissing their 


complaint. 


Dated: Great Neck, New York . 
December 18, 1975 


Attorneys for Pfla 
55 Northern Boylevard 


Yerk 11021 
By iu/\e Wy 
A Member of the Firm 


To: 


THOMAS J. CAHILL, Esq. 
United States Attorney 
for the Southern District 
of New York 
Attorney for Defendants 
1 St. Andrews Plaza 
New York, New York 


PROSKAUER ROSE GOETZ & MENDELSOHN 
Attorneys for Plaintiffs 

300 Park Avenue 

New York, New York 10022 


a, oa 


e* 


intiffs-Intervenors 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREATER NEW YORK HOSPITAL ASSOCIATION 

and PENINSULA HOSPITAL CENTER, on 

behalf of themselves and all other $ 
voluntary nonprofit hospitals which 
are members of GREATER NEW YORK 3 
HOSPITAL ASSOCIATION and which are 
reimbursed for Medicare services 3 
rendered to hospital patients under 
the Periodic Interim Paymen’.s Plan 3 
establisted in 1968, 


Plaintiffs, 


UNITED HOSPITAL, PUTNAM COMMUNITY 
HOSPITAL, PHELPS MEMORIAL HOSPITAL $ 
ASSOCIATION, COMMUNITY GENERAL HOSPITAL 
OF SULLIVAN COUNTY, THE CORNWALL HOSPITAL : 75 Civ. 5902 
NORTHERN DUTCHESS HOSPITAL, NYACK HOSPITAL, (CMM) 
ST. AGNES HOSPITAL, WHITE PLAINS HOSPITAL, 
MERCY HOSPITAL, ST. CHARLES HOSPITAL, 
NASSAU HOSPITAL, SOUTH NASSAU COMMUNITIES : 
HOSPITAL, NORTH SHORE HOSPITAL, BROOK- LIPULATION 
- HAVEN MEMORIAL HOSPITAL, LONG BEACH : 
MEMORIAL HOSPITAL, SOUTHSIDE HOSPITAL, 
GOOD SAMARITAN HOSPITAL, HUNTINGTON 3 
HOSPITAL, SOUTHAMPTON HOSPITAL, COMMU- 
NITY HOSPITAL AT GLEN COVE, ST. FRANCIS : 
HOSPITAL, EASTERN LONG ISLAND HOSPITAL, 
ST. JOSEPH'S HOSPITAL OF YONKERS and : 
CENTRAL SUFFOLK HOSPITAL ASSOCIATION, 


Intervenor Plaintiffs, 
-against- 
DAVID MATTHEWS as Secretary of the 
UNITED STATES DEPARTMENT OF HEALTH, 2 
EDUCA: .ON AND WELFARE, and JAMES B. 
CARDWELL, as United States Commissicner 3 
of Social Security, , 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED, by and between 
the undersigned, that plaintiffs' Exhibits 1 and 2 intro- 
duced into evidence at the hearing held in this matter on 


November 28, 1975 before Judge Charles M. Metzner are hereby 
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! 
| 
| 
| made part of the record on appea). 


| Dated: New York, New York 
December i9, 1975 


PROSKAUER ROSE GOETZ & MENDELSOj!N 
Attorneys for Plaintiffs 

300 Park Avenue 

New York, New York 10022 


A Member of the Firm 


Thomas J. Cahill 

United States Attorney for the | 
Southern District of New York 

Attorney for Defendants 


F.ederick P. Sc 
Assistant U. S. Attorney 
1 St. Andrews Plaza 

New York, New York 
791-1973 
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